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Comparative analysis of the use or making use of direct
coercive measures and firearm in selected Furopean
countries. De lege lata analysis and de lege ferenda postulates

Abstract

The issue of direct coercive measures and firearm falls in con-
certo within the subject of the protection of the state internal
security — since it belongs to the activity scope of entities hold-
ing competences for use or making use of the above. The enti-
tled entities mostly include services, formations or inspections
which are established for the protection of widely understood
security, in particular public safety and order. The objective of
this study is to attempt to conduct de lege lata analysis and the
comparative analysis of the use or making use of direct coer-
cive measures and firearm in selected European countries, and
also to indicate de lege ferenda postulates. The objective of this
study is to attempt to conduct de lege lata analysis and the
comparative analysis of the use or making use of direct coercive
measures and firearm in selected European countries, and also
to indicate de lege ferenda postulates.The triangulation of re-
search methods is applied in this study. The following methods
are used: descriptive, theoretical-legal, comparative with the el-
ements of legal comparative literature.

Keywords: direct coercive measures and firearm, law, compara-
tive analysis, national security, uniform services
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8 Daniel Mielnik

Introduction

The issue of direct coercive measures and firearm falls
in concerto within the subject of the protection of the state
internal security — since it belongs to the activity scope
of entities holding competences for use or making use
of the above. The entitled entities mostly include services,
formations or inspections which are established for the pro-
tection of widely understood security, in particular public
safety and order.

The “security” term originates etymologically from
the Latin expression “sine cura” (securitas), which in the
Roman times meant political stability (K. A. Wojtaszczyk and
A. Majerska-Sosnowska, 2009: 11); whereas notions with
a similar meaning have outlasted until the present day and
they are still used in a few European languages. For in-
stance, in English there is security and in French — securite
(E. Nowak and M. Nowak, 2011: 13).

The objective of this study is to attempt to conduct de lege
lata analysis and the comparative analysis of the use or mak-
ing use of direct coercive measures and firearm in select-
ed European countries, and also to indicate de lege feren-
da postulates.

The triangulation of research methods is applied in this
study. The following methods are used: descriptive, theoret-
ical-legal, comparative with the elements of legal compara-
tive literature.

The legal status of this study is as of 30 October 2020.
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I. De lege lata analysis

The Law of 24 May 2013 on direct coercive measures and
firearm (Official Gazette of 2019, item 2418; hereinafter re-
ferred to as: “DCM Law”)? became effective on 5 June 2013
and it substituted the former various legal acts of varied im-
portance, regulating the issues concerning the use or making
use of direct coercive measures and firearm by those entitled
in this regard.

The said Law comprises, in particular, the catalogue of di-
rect coercive measures and firearm, the cases and rules for
their use or making use of them by entitled persons, as well
as pre and post-use or making use of procedures or the doc-
umentation method for their use or making use of them
(M. Jurgilewicz, 2015).

Article 2 of the DCM Law indicates the group of entities
entitled to use or make use of direct coercive measures and
firearm, which include:

e the officers of the Internal Security Agency (Article 2.1.1
of the DCM Law);

e the officers of the Foreign Intelligence Agency (Arti-
cle 2.1.2 of the DCM Law);

e the officers of the State Security Service (Article 2.1.3
of the DCM Law);

e the officers of the Customs and Fiscal Control Service
(Article 2.1.4 of the DCM Law);

2 Legislative information — which was the governmental bill

concerning direct coercive measures and firearm, form No 1140 of
the Seym of the Republic of Poland of the seventh tenure. The details
of the legislative process: http://www.sejm.gov.pl/Sejm7.nsf/Przebieg-
Proc.xsp?nr=1140 — access of 30 June 2020.
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the officers of the Central Anti-Corruption Bureau (Ar-
ticle 2.1.5 of the DCM Law);

the wardens of the State Hunting Guard (Article 2.1.7
of the DCM Law);

the officers of the State Fishing Guard (Article 2.1.8
of the DCM Law);

the officers of the Police (Article 2.1.9 of the DCM Law);
the officers and soldiers of the Military Counterintelli-
gence Service (Article 2.1.10 of the DCM Law);

the officers of the Prison Service (Article 2.1.11 of the
DCM Law);

the officers and soldiers of the Military Intelligence Ser-
vice (Article 2.1.12 of the DCM Law);

the wardens of communal (municipal) guards (Arti-
cle 2.1.13 of the DCM Law);

the officers of the Border Guard (Article 2.1.14 of the
DCM Law);

the wardens of the Forestry Guard (Article 2.1.15 of the
DCM Law);

the officers of the Marshal’s Guard (Article 2.1.16 of the
DCM Law);

the officers of the railway security guard (Article 2.1.17
of the DCM Law);

the officers of the Park Guard (Article 2.1.18 of the
DCM Law);

the soldiers of the Military Police or military law en-
forcement agencies (Article 2.1.19 of the DCM Law);
security staff authorised to use or make use of direct co-
ercive measures or firearm pursuant to the provisions
of the Law of 22 August 1997 on the protection of per-
sons and property (Official Gazette of 2020, item 838;
Article 2.1.20 of the DCM Law);
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the inspectors of the General Inspectorate of Road
Transport (Article 2.1.21 of the DCM Law).

Whereas, pursuant to Article 2.2 of the DCM Lauw, the per-
sons entitled to use or make use of direct coercive measures
are also as follows:

the members of law enforcement services, referred
to in the Law of 20 March 2009 on the security of mass
events (Official Gazette of 2019, item 2171; Article 2.2.1
of the DCM Law);

the employees of reformatories, juvenile shelters or
youth fostering centres (Article 2.2.2 of the DCM Law).

In Article 12.1 of the DCM Lauw, the legislator indicated
the closed catalogue (due to the lack of the expression “in par-
ticular”) of direct coercive measures. They include:

physical strength in the form of the following tech-
niques: transport, defence, attack, overpowering (Arti-
cle 12.1.1(a)~(d) of the DCM Law);

cuffs fastened on: hands, legs or combined (Arti-
cle 12.1.2(a)-(c) of the DCM Law);

straitjacket (Article 12.1.3 of the DCM Law);
restraining belt (Article 12.1.4 of the DCM Law);
restraining net (Article 12.1.5 of the DCM Law);

safety helmet (Article 12.1.6 of the DCM Law);

stick (Article 12.1.7 of the DCM Law);

water restraining measures (Article 12.1.8 of the DCM
Law);

service dog (Article 12.1.9 of the DCM Law);

service horse (Article 12.1.10 of the DCM Law);
non-penetrative bullets (Article 12.1.11 of the DCM Law);
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chemical restraining means in the following form:
the manual throwers of restraining substances, the back-
pack throwers of restraining substances, tear gas gre-
nades or other devices intended for throwing restrain-
ing means (Article 12.1.12 (a)-(d) of the DCM Law);
objects for restraining persons by means of electricity
(Article 12.1.11 of the DCM Law);

security cell (Article 12.1.14 of the DCM Law);
isolation ward (Article 12.1.15 of the DCM Law);
isolation room (Article 12.1.16 of the DCM Law);

road spikes and other measures for stopping or immobi-
lising motor vehicles (Article 12.1.17 of the DCM Law);
vehicles (Article 12.1.18 of the DCM Law);

measures for overcoming construction closures and
other obstacles, including explosives (Article 12.1.19
of the DCM Law);

pyrotechnical means with deafening and dazzling prop-
erties (Article 12.1.20 of the DCM Law).

Pursuant to Article 11 of the DCM Law, direct coercive
measures may be used or made use of in the event of the ne-
cessity of undertaking at least one of the following actions,

e.q.

enforcing a behaviour required under law, according
to the instruction given by the entitled person (Arti-
cle 11.1 of the DCM Law);

repulsing a direct, unlawful attempt against the life,
health or freedom of an entitled person or other person
(Article 11.2 of the DCM Law);

counteracting actions directly aimed at an attempt
against the life, health or freedom of an entitled person
or other person (Article 11.3 of the DCM Law);
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e counteracting the infringement of public order or pub-
lic safety (Article 11.4 of the DCM Law);

e counteracting a direct attempt against areas, objects or
devices protected by the entitled person (Article 11.5
of the DCM Law);

e protecting order or safety on areas or in facilities protect-
ed by the entitled person (Article 11.6 of the DCM Law).

The use of a direct coercive measure means its application
against a person; whereas, making use of a direct coercive
measure means its application against an animal or in order
to stop, block or immobilise a vehicle or overcome an obstacle
(Article 4.6, in connection with Article 4.9 of the DCM Law).

Whereas, in accordance with Article 45 of the DCM Lauw,
firearm may be used when there is at least one of the follow-
ing cases, e.g.:

1) the necessity of repulsing a direct, unlawful attempt
against the life, health or freedom of the entitled person or
other person, or the necessity of counteracting actions di-
rectly aimed at such an attempt, important objects, devices
or areas, or the necessity of counteracting actions directly
aimed at such an attempt,

2) the necessity of opposing a person disregarding a call
to immediate abandonment of arms, explosive material or
other dangerous object, the use of which may endanger
the life, health or freedom of the entitled person or oth-
er person.

A specific conditio sine qua non of applying direct co-
ercive measures, pursuant to Article 6.1 of the DCM Law,
is their use or making use of them in the manner indispensa-
ble for achieving the objectives of such use or making use of,
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proportionally to a hazard degree, at the same time choosing
a measure with as low harm as possible. On the other hand,
under Article 6.2 of the DCM Law, the use or making use of
firearm is permissible only when the use or making use
of the direct coercive measures proved to be insufficient for
the achievement of the objectives of the said use or making
use (item 1), or their use is not possible due to given circum-
stances (item 2).

Furthermore, direct coercive measures or firearm may be
used or made use of in the manner with as low harm as pos-
sible (Article 7.1 of the DCM Law). The use or making use
of direct coercive measures or firearm must be abandoned
when the objective of their use or making use of them is at-
tained (Article 7.2 of the DCM Law). Direct coercive meas-
ures are used or made use of with utmost caution, consid-
ering their properties which may pose a hazard to the life
or health of the entitled person or other person (Article 7.3
of the DCM Law). When taking a decision on the use or mak-
ing use of firearm, utmost caution is required and treating its
use as a last resort (Article 7.4 of the DCM Law).

II. Comparative analysis

a) France

Legal basis:

(Fr. Code pénal; eng. The Criminal Code)

(Fr. Code de Procedure Penale; eng. The Code of Crimi-
nal Procedure)

(Fr. Code de la Sécurité Intérieure; eng. The Code of In-
ternal Security)

(Fr. Code de la Défense; eng. The Defence Code)
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It is worth underlining that in France the use of force
by services (especially by the Police) is strictly regulated and
controlled. Its use is deemed justified in a situation when
enforcement agency officers face a direct threat — both for
themselves and for third persons. In such cases, the French
legislation clearly provides that a given person in such cir-
cumstances shall not bear any criminal liability. It must be
indicated that officers may use firearm in two cases, i.e.
in the event of detaining a given person and in self-defence
and the defence of other persons.

Whereas, Article 73 of the French Code of Criminal Pro-
cedure authorises arrest (i.e. police arrest) in situations of
flagrant offences. Nevertheless, what must be emphasised
here, the use of force is required to be necessary and pro-
portionate. The provision of Article R211-13 of the French
Code of Internal Security establishes the rule of absolute ne-
cessity and proportionality.

What is important, Article 122-5 of the French Criminal
Code provides that criminal liability shall not apply to a per-
son who, in the presence of an unjustified attack against such
a person or another person, uses coercive measures for self-
defence or the defence of other person; unless there is dispro-
portionality between the defence measures used and an at-
tack type — in such a case, the said person may (although not
necessarily) be subject to criminal liability.

Furthermore, it must be accepted that the use of coercive
measures in the form of fastening cuffs, does not hold the at-
tribute of discretion. The provision of Article 803 of the French
Code of Criminal Procedure provides that cuffs (or chains)
cannot be fastened groundlessly, unless a given person
is deemed dangerous for officers or other persons and there
is a situation consisting in such a person’s attempted escape.
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Whereas, Article L. 2338-3 of the French Code of Defence
includes the catalogue of situations in which coercive meas-
ures may be used, among others, the immobilisation of ve-
hicles, boats or other means of transport whose drivers fail
to comply with the stop order.

What is interesting, pursuant to Article R211-9 of the French
Code of Internal Security, a gathering may be dispersed
by the police force after two summons to disperse have re-
mained without effect.

In France, following the example of the Polish Police Bu-
reau of Internal Affairs, there is a special institution respon-
sible for ensuring that police officers comply with the laws
and regulations and the code of ethics of the national police
force. This is the General Inspectorate of the National Police.
The said body may conduct investigations (that is institute
proceedings) both at the court and administrative level.

Various penalties may be imposed on officers who used co-
ercive measures in an unauthorised manner, e.g. a warning,
a reprimand, suspension in duties, temporary expulsion from
service (from one month to two years) or permanent expulsion
from service. Furthermore, the punishment of a fine, depriva-
tion of liberty (based on the French Criminal Code; depend-
ing on the loss) may be imposed. What is important, admin-
istrative penalties, as well as those included in the Criminal
Code, may be imposed on the officer. Nevertheless, in prac-
tice, when the ordered deprivation of liberty amounts to six
months (or more), then administrative penalties are revoked.

It must be noted that in 2017, 1085 criminal investiga-
tions and 276 administrative investigations were submitted
to the General Inspectorate of National Police. What is es-
sential, 809 infringements on the part of officers were estab-
lished in 288 administrative investigations.
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b) Croatia
Legal basis

The Law on Police Tasks and Powers; Official Gazette
76/09, 92/14, 70/19)

The Law on Police (Official Gazette 34/11, 130/12, 89/14,
151/14, 33/15, 121/16, 66/19)

Pursuant to Article 81 of the Croatian Law on Police Tasks
and Powers, coercive measures are as follows:

e physical strength,

e spray chemical retaining means,

o stick,

e restraining net,

e devices used for stopping or immobilising a mo-

tor vehicle,

e service dog,

e service horse,

¢ special vehicles,

¢ chemicals,

¢ firearm,

e special weapon,

e explosives (pyrotechnical means),

e water sprinkler devices (water cannons).

Article 82 of the said Law provides that coercive measures
are used in the cases described in the Act, in order to protect
human life, overcome resistance, prevent an escape, repulse
attacks, as well as to eliminate a threat, if probable. Coer-
cive measures applied in relation to children, the disabled,
persons whose mobility is impaired significantly, as well
as pregnant women and noticeably sick persons — are used
obligatorily after the previous warning of their use.
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Analogously to the Polish legislation — Croatian police of-
ficers, pursuant to Article 83 of the Law on Police Tasks
and Powers, cannot use coercive measures except situations
in which they are required by the necessity of achieving offi-
cial objectives. Furthermore, an officer, at each time, should
apply the mildest coercive measure possible by means
of which it is possible to attain a given objective. What is im-
portant, an officer is obliged to stop the application of coer-
cive measures as soon as the reasons for which they were
used cease to exist.

Whereas, in line with Article 84 of the commented Law —
a police officer is empowered to use physical strength in or-
der to overcome the resistance of a person infringing public
order, as well as a person who must be transported, detained
or arrested and counteract actions aimed at auto-aggression
(i.e. self-mutilation), etc. Moreover, a police officer is entitled
to use an aerosol consisting of irritant chemicals. A police
officer is also authorised to use a police stick in a situation
when using physical strength or the said spray does not bring
in or does not guarantee any results.

As per Article 85 of the Law on Police Tasks and Powers,
an officer is entitled to apply measures resulting in the immo-
bilisation of a person in order to make it harmless, as the form
of self-defence or in a situation when such a person escapes.
Furthermore, such a measure may be applied when a de-
tained person mutilates itself or other persons.

Article 86, in connection with Article 89 of the said Law,
refers to the indication of a situation when a service vehicle
may be used. In line with its reading, the use of such a coer-
cive measure is intended for stopping a motor vehicle in order
to prevent a person who committed a crime from escaping
(crime prosecuted ex officio). Additionally, such a measure
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is applied when a prisoner escaped or a detention order is is-
sued for such a person. Furthermore, a service vehicle is used
in a situation of the unlawful passing of a border by a vehicle
or when such a vehicle infringes the territory under the su-
pervision of officers (i.e. strategical objects). The measure
under discussion may also be applied when a driver does
not follow the police officer’s instructions. What is essential,
a service vehicle or other vehicle (by default — a civil vehicle)
may be used to fulfil the above described tasks.

Another coercive measure which may be applied by offic-
ers is the already mentioned service dog. Under Article 87
of the said Law, it may be used (on a leash and in a muzzle)
in a situation when there are analogous prerequisites for us-
ing physical strength, spray or stick. Obviously, a service dog
may be unleashed and without a muzzle for instance during
an attempt to catch an escaping perpetrator of the offence
(prosecuted ex officio), in relation to a person infringing bor-
der control regulations, in relation to persons threatening
the safety of so called state strategical objects or in the event
of flagrant public order infringement. What is interesting,
unleashing a service dog by an officer and the lack of a muz-
zle — is regarded tantamount to a situation when an officer
is entitled to use firearm.

Widely understood chemicals may be used — pursu-
ant to Article 90 of the Law under discussion — in the need
of recovering public order which was infringed “on a larger
scale”, and also to prevent the activity of a group of persons
threatening people and property of “higher value”. Further-
more, the said measures may be used in the event of closing
a given person in a room and counteracting its resistance.

What is more, in line with Article 91 of the same Law,
an officer is authorised to use firearm as a last resort and
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in necessary protection. In addition, firearm may be used
when an officer is not able, by any other means, to arrest
a person who committed a crime punishable with the im-
prisonment of at least 10 years. Additionally, such a coercive
measure may be used in relation to the imprisoned who es-
caped from the penitentiary unit (sentences for an act subject
to the punishment of at least 10 years’ imprisonment). Analo-
gously to the Polish legislation — Croatian police officers, be-
fore shooting, under Article 92 of the said Law, are obliged
to say the following phrases: “Stop, Police” and then “I will
shoot”. After having said that, there is a warning shoot into
the air (caution — such a shoot may be performed if persons
or property are not at risk). Moreover, it must be noted that
an officer does not have to give the above oral instruction
in the situation of a direct threat to its life or the life of an-
other person. Restrictions concerning the use of firearm are
included in Article 93 of the Law under discussion. There
is information that this type of coercion must not be applied
if it may endanger the life of other persons. Furthermore,
it must not be applied in relation to children and juveniles.

The Croatian officers, pursuant to Article 94 of the said
Law, are also authorised to use firearm against animals
if there is no other possibility of eliminating a threat for
the life and health of other persons. What is interesting, this
measure is also applied when an animal is seriously ill or
injured, and a veterinarian or other person is not able to save
that animal’s life.

In the context of discussing the service responsibility
of officers, it is also recommended to refer to the regulations
of the Law on Police mentioned at the beginning of this pa-
per. In accordance with Article 93 of the said Law — an of-
ficer is subject to punishment in the event of infringing its
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duties or if it fulfils such duties without due diligence or with
negligence. Furthermore, an officer bears liability when its
actions violate the provisions of the Constitution, laws, regu-
lations and other acts concerning its service. An officer is also
subject to the punishment when it infringes the good name
of the service.

c) Czechia

Legal basis

Law No 283/1991 on Police

(€. 283/1991 Sb. o Policii CR)

Law No 119/2002 on firearm and ammunition

(Zakon ¢. 119/2002 Sb. o strelnych zbraniach a strelive
a o zmene zdkona ¢. 156/2000 Zb. O overovani strelnjch
zbrani, streliva a pyrotechnickyjch predmetov a o zmene za-
kona ¢. 288/1995 Zb. o strelnjjch zbraniach a strelive (zakon
o strelnych zbraniach) v zneni zdkona ¢. 13/1998 Zb. a za-
kona ¢. 368/1992 Zb. o spravnych poplatkoch v zneni nes-
korsich predpisov a zdkona €. 455/1991 Zb. o zZivhostenskom
podnikani (zivnostensky zdkon) v zneni neskorsich predpi-
sov, (zdkon o zbraniach) v zneni neskorsich predpisov. Zakon
¢. 310/2006 Sb. O nakladani s niektorgmi vecami vyuzitel-
nymi na obranné a bezpe¢nostné tcely na tuzemi Ceskej re-
publiky a o zmene niektorjch zdkonov (zdkon o nakladani
s bezpe¢nostngm materidlom).

Law No 361/2003 on employing security forces members

Z&4kon ¢. 361/2003 Sb. o sluzobnom pomere prislusnikov
bezpecnostnygch zborov v zneni neskorsich predpisov.

Law No 310/2006 Coll. on handling some useful objects
for the purposes of defence and safety in the territory of the
Czech Republic and on amending some laws
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Z4kon ¢. 310/2006 Sb.o nakladani s niektorymi vecami
vyuzitelngmi na obranné a bezpecnostné ucely na tzemdi
Ceskej republiky a o zmene niektorjjch zakonov (zdkon o na-
kladani s bezpe¢nostngm materidlom)

To begin with, it must be indicated that the Czech officer
is authorised to use coercive measures and firearm only when
it completed specialised training courses within their proper
use. As per § 52 of the Law on Police (the Czech Republic),
coercive measures are, among other things, as follows: phys-
ical strength, paralyser, restraining gas, service stick, non-
penetrative bullets, other types of firearm, restraining belt,
means for motor vehicle immobilisation, service dog, service
horse, water cannon, firearm, warning shot and handcuffs.

Whereas, the provisions of Law No 171/1993 describe sit-
uations in which the use of physical strength, service stick,
paralyser and pepper spray is justified.

d) Hungary
Legal basis

Law No XXXIV of 1994 on Police

In line with the Police Law, the Hungarian officers, when
applying coercive measures, are obliged, primarily, to re-
spect constitutional rules and other normative acts concern-
ing human rights. What is important, as in Poland, an officer
is obliged to adapt a measure type in an adequate manner
to a specific situation and must consider a proportional-
ity principle — i.e. when there are circumstances for using
physical strength only, it must not use firearm. The cata-
logue of the said measures is included in chapter 6 of the said
Law. In accordance with its reading, they are divided into
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two categories, i.e. ordinary coercive measures and meas-
ures used by officers to counteract unrests in which physical
strength is used. The first category includes: the use of physi-
cal strength, handcuffs, service stick, pepper gas, paralys-
er, service dog, closing a road section, the use of firearm.
The second category includes: the use of long service stick,
smoke grenade with tearing gas, water cannon, service hors-
es, restraining net, rubber ammunition gun (non-penetrative)
and devices used for throwing restraining means.

e) Slovakia
Legal basis

Law No 171/1993 on Police (Zakona ¢. 171/1993 Z. z. o
Policajnom)

The Regulation of the Minister of Internal Affairs
No 67/2014 on armament, engineering and chemical tech-
nology, and materials

Rozkaz ministra vnutra SR ¢. 67/2014 o systemizacii vy-
zbrojnej, Zzenijnej a chemickej techniky a materialu

Decision of 24 May 2004 on manual throwing devices

Rozhodnutia z 24. méaja 2004, ktoré sme si vyziadali od
Odboru vedecko-technického rozvoja Prezidia PZ

Coercive measures used by the Slovakian officers are com-
monly referred to as “non-lethal weapons” or “less lethal
weapons” (B. Planka and L. Kovarnik, J. Turecek) which —
in accordance with the Police Law — are to make a given per-
son or a given group of persons harmless. The measures un-
der discussion involve: the use of physical strength, paralyser
(taser), non-penetrative bullets, chemical restraining means,
service stick (personal), defensive shield or pepper gas.
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What should be mentioned here are reusable handcuffs,
known in Slovakia as Lapaj which are similar to cable ties
but which may (and often are) be reused. According to the au-
thor of this study, the said device is the hybrid of a cable tie
and lasso which may be attached (more specifically, thrown
onto) to every part of the body of a person to whom such
a measure is applied.

Whereas, in line with the decision of 24 May 2004 on
manual throwers, an officer may use such a type of coercive
measure in order to neutralise a danger.

f) Germany
Legal basis

The Law of 3 October 1961 on direct coercion in exercis-
ing public power by the federal officers of law enforcement
agencies (UZwG)

Gesetz tliber den unmittelbaren Zwang bei Ausiibung
Offentlicher Gewalt durch Vollzugsbeamte des Bundes
(UZwG); Full name: Gesetz iiber den unmittelbaren Zwang
bei Austiibung offentlicher Gewalt durch Vollzugsbeamte
des Bundes in der im Bundesgesetzblatt Teil III, Gliede-
rungsnummer 201-5, verdffentlichten bereinigten Fassung,
das zuletzt durch Artikel 43 der Verordnung vom 19. Juni
2020 (BGBL. I S. 1328) gedndert worden ist

The Law on the Federal Police Officer of 19 July 1960 - Of-
ficial Gazette I, p. 569

Des Bundespolizeibeamtengesetzes vom 19. Juli 1960 -
Bundesgesetzbl. I S. 56

German officers, as per § 1 of the said Law, are obliged
to act in accordance with law, and they are also entitled
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to use coercive measures in their duties. In line with § 2,
direct coercive measures involve the use of force against per-
sons or objects, where force means physical strength and
the use of other means — also firearm. In accordance with § 2
of the said normative act, physical coercive measures con-
sist in the use of physical strength by an officer. The further
analysis of § 2 leads to a conclusion that water cannons, ser-
vice vehicles, service dogs and other devices used for immo-
bilisation — constitute the additional elements of direct coer-
cive measures when the use of physical strength turns out
to be insufficient. Direct coercive measures also include fire-
arm, (chemical) irritant (neutralising) materials and explo-
sive materials.

Analogously to the Polish legislation and other, already
mentioned countries — German officers, under § 3, in con-
nection with § 4 of the Law under discussion, while applying
direct coercive measures, must respect the fundamental hu-
man rights (including the German Constitution) and the prin-
ciple of the proportionality of the measures used.

Pursuant to § 8 of the Law, an officer is entitled to over-
power a given person when there is a risk of attack against
itself or other person. Furthermore, such a measure may be
used in the situation of (active and passive) resistance on
the part of a person concerning whom given operations are
carried out. In addition, the use of the said measure is a re-
sult of i.a. attempted escape or the possibility of committing
a suicide by a given person.

While referring to the conditions of firearm use, it is worth
mentioning § 9 of the said Law from which it arises that
the use of this direct coercive measure is allowed only for
i.a. the officers of Police, Border Guard, Customs Guard, Wa-
ter and Sailing Guard, the officials of judicial body entrusted
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with a task consisting in ensuring safety in protected facili-
ties and of other entities who under special laws are author-
ised to use firearm.

What is important, firearm — pursuant to § 10 of the dis-
cussed normative act — may be used only against one per-
son (Schulwaffen diirfen gegen einzelne Personen nur
gebraucht werden) for the purpose i.a. of preventing com-
mitting a crime by such a person or when a prohibited act
was already done. Furthermore, this measure may be applied
for in flagranti cases. Nevertheless, this provision also stipu-
lates that firearm may be used against a crowd which uses or
intends to use force, and when the application of other direct
coercive measures will not or did not bring in any result.

Analogously to other presented legislations — the use
of firearm under § 12 of the Law is connected with numer-
ous restrictions, i.e. it may be used only as a last resort when
other direct coercive measures are not effective. What is im-
portant, shooting by an officer should aim at immobilising
a person and not killing. Furthermore, before using this
measure, it is required to ensure whether it does not pose
a threat to any third persons or whether a firearm is not used
against a child.

III. De lege ferenda postulates

The author of this study wants to indicate that he is not
an entity entitled to issue any recommendations concerning
the use of direct coercive measures because he is not a per-
son applying such measures and he is familiar with the psy-
chological aspect of their application, as well as (perhaps,
first and foremost) the effects of their use against a person.
Prima facie it could appear that the application of the most
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serious coercive measure, especially firearm, does not affect
psychologically a person applying such measures — nothing
is further from the truth. The use of firearm by an officer
of each of the entitled formation surely is a last resort and its
use affects the further functioning of such an officer; there-
fore, such a person, directly after using firearm, stays un-
der the psychological supervision and receives psychologi-
cal support.

Furthermore, it must be noted that the Polish legislation
is complete within this scope.

De lege ferenda it may be only indicated that it would be
advisable to revise the regulations within the use of firearm.
The author of the study, taking into account humanity and
a respect for the superior right of a human to life — recom-
mends considering the possibility of removing this measure
from the catalogue discussed in this study. Its possible use
could be reserved only for intelligence agencies. An optimal
solution would be inventing a new type of quasi-firearm
which would cause the immediate overpowering of a given
person without a threat of the loss of life.

Conclusion

Recapitulating the above considerations in concerto it must
be noted that the use or making use of direct coercive meas-
ures and firearm by entitled formations for the purpose of en-
suring the protection of internal security is of a varied nature,
not mentioning the practical aspects of using such measures.
What is important, entities entitled by the legislator to use
coercive measures hold such a competence which is includ-
ed in the Law. Moreover, it must be underlined that the law
on direct coercive measures and firearm, which is currently
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in force, repealed the dispersed normative acts concerning
this subject. Such a legislative procedure enabled the norma-
tive ordering of the said subject matter.

Furthermore, it must be indicated that the presented leg-
islative solutions based on the selected Furopean countries —
as a rule — are tantamount to those implemented in the Pol-
ish legislation.
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1. Zagadnienia wstepne

Tytulem wstepu warto wskaza¢, ze kontrola operacyjna
jest jedna z form czynno$ci operacyjno — rozpoznawczych.
W doktrynie, z uwagi na brak definicji legalnej czynnoéci
operacyjno-rozpoznawczych, mozna spotkac sie z wieloma
probami wyjadnienia, jak nalezy je rozumiec. Za przyklad
mozna podac¢ definicje, w ktérej przyjeto, ze sa to ,pozapro-
cesowe czynno$ci techniczne i taktyczne uksztaltowane przez
praktyke organéw Scigania karnego, stuzace profilaktyczne;j
walce z przestepczoécia” (byzwa, Tokarski 2015). Charak-
teryzuje sie je rowniez jako czynnosci pelniace role subsy-
diarna wzgledem procesu karnego, gdyz ich zadaniem jest
dostarczenie uzasadnienia dla wszczecia postepowania przy-
gotowawczego (Eichstaedt 2003: 28). Uprawionymi organami
do przeprowadzania kontroli operacyjnej w obecnym stanie
prawnym sa: Policja, Biuro Nadzoru Wewnetrznego, Straz
Graniczna, Stuzba Ochrony Panstwa, Agencja Bezpieczen-
stwa Wewnetrznego, Stluzba Rontrwywiadu Wojskowego,
Zandarmeria Wojskowa, Centralne Biuro Antykorupcyjne
oraz Krajowa Administracja Skarbowa (Kosmaty 2008: 88).
Dopuszczalnoé¢ stosowania kontroli operacyjnej na potrze-
by danej stuzby reguluja poSwiecone im ustawy szczegdlne.
Wskazuje sie, ze celem kontroli operacyjnej jest zapobiezenie
popelnieniu przestepstwa umyslnego, Sciganego z oskarze-
nia publicznego lub wykrycie i ustalenie sprawcoéw takiego
czynu, lub uzyskanie i utrwalenie dowodéw popelnienia ta-
kiego przestepstwa.

Majac na uwadze definicje czynnosci operacyjno — roz-
poznawczych oraz cele kontroli operacyjnej mozna stanac
na stanowisku, ze kontrola operacyjna jest czynnoscia stu-
zaca zwalczaniu przestepczosci. Jednakze oprécz zwalczania
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negatywnych, niepozadanych przez panstwo i spoteczen-
stwo zjawisk przestepczych, konsekwencja zarzadzenia kon-
troli jest wkroczeniem w sfere chronionych praw i wolnoéci,
w szczegblnosci prawo do prywatnoéci, okreslonym w art. 8
ust. 1 Europejskiej Ronwencji Praw Czlowieka (Dz. U
z 1993 r. Nr 61, poz. 284 z péin. zm.) i art. 47 Konstytucji RP
(Dz. U. Nr 78, poz. 483 z p6zn. zm.) oraz ochrone tajemni-
cy komunikowania sig¢, okreslonych w art. 8 ust. 1 ERPC
i art. 49 Ronstytucji RP. Za sluszne mozna uznac stanowisko,
ze niejawne formy inwigilacji jednostek dotykaja materii nie-
zwykle wrazliwej spolecznie. Sa one jednymi z najbardziej
drastycznych form ingerencji w wolno$¢ osobista (Tomkie-
wicz 2016: 117).

Zatem wymaga podkreslenia, ze kontrola operacyjna oce-
niana jest jako pewnego rodzaju $rodek inwazyjny, czyli
bezsprzecznie laczacy si¢ z ingerencja uprawnionych orga-
noéw wtladzy publicznej w sfere osobista osoby objetej kon-
trola operacyjna. Ponadto ingeruje ona w sfere prywatnosci
wszystkich innych uczestnikéw kontrolowanych proceséw
komunikacji miedzyludzkiej. Z uwagi na inwazyjny charak-
ter, stusznie wskazuje sie, ze czynno$ci operacyjno - rozpo-
znawcze, w tym kontrola operacyjna ,winny by¢ subsydiar-
nym Srodkiem pozyskiwania informacji o jednostkach, gdy
nie da sie ich uzyska¢ w inny, mniej dolegliwy dla nich spo-
s6b” (Rusak, Wilinski 2020).

W ramach kontroli operacyjnej za niezwykle sporny ucho-
dzi art. 168b k.p.k, regulujacy dopuszczalnos¢ wykorzystania
zebranych w toku jej stosowania informacji jako dowodoéw
w polskim procesie karnym. Przede wszystkim z uwa-
gi na nieprecyzyjnosc tresci tego przepisu spér skupia sie
na rodzaju stosowanej wyktadni literalnej lub systemowe;.
Jednakze, co kluczowe w obranym temacie, dostrzegalny
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jest we wspoélczesnym Swiecie konflikt wartos$ci, nieodzow-
nie towarzyszacy normom prawa karnego procesowego.
Wynika to ze stale postepujacego rozwoju technologiczne-
g0, co w konsekwencji prowadzi do przenoszenia proceséw
komunikowania sie, stanowiacych prywatna sfere naszego
zycia, do srodkéw porozumiewania sie na odlegto$¢. Ronflikt
ten dotyczy praw i wolnosci jednostki oraz jej ochrony przed
nadmierna ingerencje w jej sfere prywatnosci oraz skutecz-
nego zwalczania przestepczos$ci w ramach obowiazkéw pan-
stwa z art. 5 Ronstytucji RP, tj. zapewnienia wolnosci i praw
cztowieka i obywatela oraz bezpieczenstwa obywatelom.
Slusznie dostrzega sie, ze proces karny, dla zrealizowania
swoich podstawowych funkcji, nieodzownie ingeruje w sfe-
re praw i wolnosci jednostki. Powyzszy proces wazenia ob-
ranych wartosci ma decydujace znaczenie dla ksztaltowania
stosunkow miedzy panstwem a obywatelem (Najman 2016:
361). Relewantne pozostaja réwniez cele procesu karne-
go obrane przez ustawodawece, a wskazane art. 2 § 1 k.p.k,
w szczegOlnosci wskazana w art. 2 § 1 pkt 1 k.p.k zasada
trafnej reakcji karnej. Trafna reakcja karna to wymog, aby
co najmniej niewinny nie poniést odpowiedzialnoéci, a win-
ny byt zawsze do niej pociagniety, osoba winna poniosta od-
powiedzialno$¢ nie mniejsza niz te, na ktéra zastuzyla i nie
wieksza od tej, ktora ponie$¢ powinna (Cieslak 1984: 214).
Majac na uwadze aktualno$¢ sporu o granice wykorzy-
stania materiatébw z kontroli operacyjnej jako dowodéw
w polskim procesie karnym, na ktéra sie wskazuje w zwiaz-
ku z wnioskiem Prokuratora Generalnego do Trybunatu
Ronstytucyjnego dotyczacego jego interpretacji (Daniluk
2020: 5), oraz fakt, ze kwestia ta w sposéb znaczacy wplywa
na uksztaltowanie statusu osoby inwigilowanej, interpreta-
cja tresci normatywnej art. 168b k.p.k jawi sie jako istotny
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przedmiot analizy czynnosci inwazyjnych dopuszczalnych
na gruncie ustawodawstwa krajowego.

2. Zakres stosowania kontroli operacyjnej
na przykltadzie uprawnien Policji

Jak wyzej wskazano kontrola operacyjna jest jedna z form
czynno$ci operacyjno-rozpoznawczych. W doktrynie wska-
zuje sie, ze z danych udostepnionych przez Prokuratora
Generalnego w 2016 roku ,ogromna wigkszo$¢ stanowily
podstuchy prowadzone Policje (4697 oséb)” (Rogalski 2019).
Stad mozna okresli¢ ramy kontroli operacyjnej na przykta-
dzie Policji.

Rontrola operacyjna charakteryzuje sie szerokimi ramami.
W art. 19 ust. 6 Ustawy o Policji (tj. Dz. U. z 2020 r. poz. 360
z pozn. zm.) wskazano, ze kontrola operacyjna moze polegac
na nastepujacych czynnosciach: uzyskiwaniu i utrwalaniu
tresci rozmow prowadzonych przy uzyciu srodkéw technicz-
nych, w tym za pomoca sieci telekomunikacyjnych; uzyski-
waniu i utrwalaniu obrazu lub dZwieku oséb z pomieszczen,
srodkéw transportu lub miejsc innych niz miejsca publiczne;
uzyskiwaniu i utrwalaniu tresci korespondencji, w tym ko-
respondencji prowadzonej za pomoca srodkéw komunikacji
elektronicznej; uzyskiwaniu i utrwalaniu danych zawartych
w informatycznych noénikach danych, telekomunikacyj-
nych urzadzeniach koncowych, systemach informatycznych
i teleinformatycznych; uzyskiwaniu dostepu i kontroli za-
wartosci przesylek. Wskazuje sie, ze kontrola operacyjna
pozwala w szczegdlnosci na podstuch oséb i pomieszczen,
w tym chodzi o rozmowy za posérednictwem telefonii stacjo-
narnej, bezprzewodowej (komérkowej) i internetowej, pozy-
skiwanie tresSci wiadomosci tekstowych i multimedialnych
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przesylanych za pomoca urzadzen telefonicznych oraz in-
nych urzadzen sluzacych do komunikowania sie (Wyrok TR
z 30.07.2014 r., K 23/11). W doktrynie stusznie podsumowuje
sie zakres kontroli, twierdzac, ze ,pojecie kontroli operacyj-
nej jest bardzo pojemne” (Rogalski 2019).

Ponadto warto zauwazyc, ze szeroki zakres potencjalnych
czynnosci podejmowanych przez Policje powiazany jest z za-
kresem przedmiotowym stosowania kontroli tj. katalogiem
przestepstw, ktére uzasadniaja jej zarzadzenie. Na zakres
przedmiotowy wskazuje wprost art. 19 ust. 1 Ustawy o Policji.
W zakresie przedmiotowym zawarto takie przestepstwa po-
spolite jak: zabdjstwa, dzieciobgjstwa, zabdjstwa eutanatycz-
nego, spowodowanie ciezkiego uszczerbku na zdrowiu, a tak-
ze ciezkiego uszczerbku na zdrowiu, bezprawne pozbawienie
wolnoéci, handel ludZzmi. Zakresem objeto réwniez przestep-
stwa mogace mie¢ zwiazek z terroryzmem, np. zawtadniecia
statkiem wodnym lub powietrznym oraz sabotaz kompute-
rowy. Dodatkowo sa to przestepstwa przeciwko wymiarowi
sprawiedliwoéci, m.in. sktadanie falszywych zeznan, czy fal-
szywe oskarzenia. Nie mniej istotne okazaly sie dobra chro-
nione prawem sktadajace sie na szeroko rozumiane bezpie-
czenstwo finansowe, gdyz w zakresie zawarto przestepstwa
przeciwko obrotowi gospodarczemu i interesom majatko-
wym w obrocie cywilnoprawnym, np. lapownictwo na sta-
nowisku kierowniczym, pranie pieniedzy oraz przestepstwa
przeciwko obrotowi pieniedzmi i papierami warto$ciowymi,
np. falszowanie pieniedzy i innych srodkéw platniczych albo
dokumentéw réwnoznacznych. Ustawodawca bierze réwniez
pod uwage koniecznos$¢ zwalczania nowych form przestep-
czosci popetnianych w sferze Internetu, dopuszczajac kon-
trole operacyjna w przypadku, np. gdy tresci pornograficzne,
o ktérych mowa w art. 202 k.k, obejmuja udzial matoletniego.



Spor o dowody z kontroli operacyjnej w procesie karnym... 39

Jednakze ustawodawca dopuszcza stosowanie kontroli
operacyjnej nie tylko z Kodeksu karnego (tj. Dz. U. z 2020 r.
poz. 1444 z péin. zm.) i Kodeksu karno-skarbowego (t.,j. Dz. U.
z 2021 r. poz. 408), ale rowniez w przypadku przestepstw
z ustaw szczegllnych. W art. 19 ust. 1 zawarto ich az 9
tj. ustawa z dnia 25 czerwca 2010 r. o sporcie (Dz. U. z 2019 r.
poz. 1468, 1495 i 2251), ustawa z dnia 29 lipca 2005 r. o ob-
rocie instrumentami finansowymi (Dz. U. z 2018 r. poz. 2286,
2243 i 2244), ustawa z dnia 29 lipca 2005 r. o ofercie publicz-
nej i warunkach wprowadzania instrumentéw finansowych
do zorganizowanego systemu obrotu oraz o spéltkach pu-
blicznych (Dz. U. z 2019 r. poz. 623, 1655, 1798 i 2217), usta-
wa z dnia 23 lipca 2003 r. o ochronie zabytkéw i opiece nad
zabytkami (Dz. U. z 2018 r. poz. 2067 i 2245 oraz z 2019 r.
poz. 730 i 1696), ustawa z dnia 14 lipca 1983 r. o narodowym
zasobie archiwalnym i archiwach (Dz. U. z 2019 r. poz. 553,
730 i 2020), ustawa z dnia 21 listopada 1996 r. o muzeach
(Dz. U. z 2019 r. poz. 917 i 1726), ustawa z dnia 27 czerw-
ca 1997 r. o bibliotekach (Dz. U. z 2019 r. poz. 1479),ustawa
z dnia 25 maja 2017 r. o restytucji narodowych doébr kultu-
ry (Dz. U. z 2019 r. poz. 1591), ustawa z dnia 1 lipca 2005 r.
o pobieraniu, przechowywaniu i przeszczepianiu komoérek,
tkanek i narzadéw (Dz. U. z 2019 r. poz. 1405).

Powyisze wskazuje na niezwykle szeroki zakres kontro-
li operacyjnej, a dobrami usprawiedliwiajacymi wkroczenie
w sfere praw i wolnosci jednostki, jest préba zapobiegniecia
przestepstwu lub uzyskania dowodéw na popelnienie prze-
stepstwa, ktére godzi w zycie, zdrowie, mienie czlowieka,
a ponadto w dobro wymiaru sprawiedliwosci oraz szeroko
rozumianego bezpieczenstwa finansowego panstwa. W isto-
cie, z uwagi na pojemny zakres przedmiotowy, kontrola ope-
racyjna jest srodkiem, ktéry sprzyja realizacji obowiazkow
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panstwa wskazanych w art. 5 KRonstytucji, tj. zapewnieniu
wolnodci i praw czlowieka i obywatela oraz bezpieczen-
stwa obywatelom.

Mozna stana¢ na stanowisku, ze dotychczasowa analiza
dostarcza wnioskéw, ze z uwagi na szeroki katalog czynnoéci
stosowanych w ramach kontroli operacyjnej, szeroki zakres
przedmiotowy oraz tajny charakter tej czynnosci stanowi
ona wspoiczednie jedna z najbardziej skutecznych srodkow
zapobiegania i zwalczania przestepczosci. W doktrynie od lat
zwraca si¢ uwage, ze czynnosci operacyjno - rozpoznaw-
cze spelniaja wazna role w walce z przestepczoscia (Kotowski
2021). Wskazuje sie, czynnos$c te ,wielokrotnie urzeczywist-
niaja spotecznie oczekiwany skutek w postaci zapobiegnie-
cia popelnieniu groznego przestepstwa, ujawnienia okolicz-
nosci popelnionego przestepstwa, ustalenia sprawcéw tych
czynéw, a takze pozyskania i utrwalenia niezbitych dowo-
déw przestepstwa, pozwalajacych na pociagniecie do odpo-
wiedzialnosci sprawcéw i eliminacje szeroko rozumianych
powiazan charakteryzujacych przestepczos$¢ zorganizowana”
(Rotowski 2021). W istocie uwaza sie, ze za jeden z najsku-
teczniejszych instrumentéw walki z przestepczoscia i terrory-
zmem uznaje sie przechwytywanie i rejestrowanie transmisji
telekomunikacyjnych i teleinformatycznych, a wiec réwniez
rozmow telefonicznych. Twierdzi si¢, ze mowa gléwnie
o podstuchu telefonicznego oraz podstuchu komputerowego
(Rosmaty 2008: 34—48).

Powyisze rozwazania w pelni odzwierciedla ukazujaca
clou wspomnianego konfliktu wartosci teza, ze ,poszuki-
wanie skutecznych metod efektywnej ochrony demokra-
tycznych spoteczenstw przed zagrozeniem ze strony zor-
ganizowanej przestepczosci oraz terroryzmu prowadzi tez
do znacznego pomniejszenia zakresu prywatnosci cztowieka”
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(Skorupka 2013). W istocie ustawodawca, aby zagwaranto-
wac jednostce ochrone praw i wolnosci oraz wprowadzic¢
poczucie wzglednego bezpieczenstwa przed zagrozeniami,
jakie niesie dla niej stale rozwijajaca sie i doskonalaca sie
poprzez korzystanie z dorobku technologicznego przestep-
czo$¢, zakreslona w omoéwionym zakresie przedmiotowym
kontroli operacyjnej, korzysta z mechanizmu wskazanego
w art. 31 ust. 3 Ronstytucji RP, ograniczajacego prawa i wol-
nosci w panstwie.

3. Rontrowersje wokdl tresci art. 168b k.p.k
3.1. Zagadnienia wprowadzajace

Powyzsze rozwazania dotyczace pojemnego pojecia kontroli
operacyjnej i szerokiego zakresu przedmiotowego jej stoso-
wania sa niezwykle istotne, z uwagi na koniecznos$¢ zweryfi-
kowania, czy rozumienie tresci art. 168b k.p.k moze w kon-
sekwencji spowodowaé¢ powstanie nieograniczonych ram
korzystania z tego skutecznego srodka dowodowego.
Uregulowania wskazujace na warunki wprowadzenia in-
formacji zebranych w toku kontroli operacyjnej jako dowo-
déw w polskim procesie karnym nie zostaly zawarte w Ko-
deksie Postepowania Rarnego z roku 1997. Na wykorzystanie
dowodéw wskazywaly ustawy szczegdlne regulujace dana
shuzbe uprawiona do stosowania kontroli operacyjnej, np. byt
to art. 19 ust. 15c ustawy o Policji. W przepisie wskazywa-
no, ze zgode na wykorzystanie dowodéw w procesie karnym
wyraza sad, tzw. zgoda nastepcza sadu. Ponadto w doktrynie
stoi sie¢ na stanowisku, ze dwczesnie ,nie bylo watpliwosci,
ze zgoda ta moze dotyczyc tylko przestepstwa wymienionego
w art. 19 ust. 1 ustawy o Policji, czy tez w odpowiednikach
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tego przepisu w ustawach o innych stuzbach (tzw. przestep-
stwa katalogowego)” (Janczukowicz 2019).

Przepis art. 168b k.p.k zostal wprowadzony przez art. 1
pkt 35 ustawy z dnia 11 marca 2016 r. (Dz.U.2016.437) zmie-
niajacej min. ustawe z dniem 15 kwietnia 2016 r. W obec-
nym stanie prawnym reguluje on sytuacje o wykorzystaniu
zebranych w wyniku kontroli operacyjnej dowodéw popet-
nienia przez osobe, wobec ktérej kontrola byta stosowana,
innego przestepstwa $ciganego z urzedu lub przestepstwa
skarbowego niz przestepstwo objete zarzadzeniem kontroli
oraz popelnienia przez inna osobe niz objeta zarzadzeniem
kontroli przestepstwa $ciganego z urzedu lub przestepstwa
skarbowego. W tych sytuacjach dochodzi do pozyskania
dowodéw na popelnienie przestepstwa niewskazanego
w postanowieniu sadu o zastosowaniu kontroli operacyjnej,
a wiec niejako ,przy okazji” jej stosowania. W obecnym sta-
nie prawnym podjecie decyzji w przedmiocie wykorzysta-
nia tego dowodu w postepowaniu karnym zostato przyzna-
ne prokuratorowi.

W pierwszej kolejnosci warto wskazaé, ze ustawodawca
postuzyt sie sformutowaniami nieprecyzyjny ,0 wykorzysta-
niu dowodéw w postepowaniu karnym decyduje prokura-
tor” oraz ,inne przestepstwo $cigane z urzedu”. Nie wskazano
na jakim etapie postepowania, w jakiej formie oraz do kiedy
prokurator podejmuje decyzje o wykorzystaniu informacji
jako dowodoéw. Co wiecej nie odniesiono wprost sformu-
towania ,inne przestepstwo $cigane z urzedu” do katalogu
przestepstw skladajacego sie na zamkniety zakres przedmio-
towy. W doktrynie wskazuje sie, ze przepis art. 168b k.p.k.
od poczatku obowiazywania wywolywal mnéstwo watpli-
woéci. Przede wszystkim uwage skupiono na tym ,.czy zgo-
da nastepcza z art. 168b k.p.k. dotyczy¢ moze wszystkich
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przestepstw Sciganych z urzedu, czy tylko przestepstw kata-
logowych” (Janczukowicz 2019).

Majac na uwadze akcentowana problematyke uzytego
zwrotu ,inne przestepstwo $ciagane z urzedu” oraz powyzsze
omowienie szerokich zakres6éw stosowania kontroli opera-
cyjnej z uwzglednieniem zakresu przedmiotowego stosowa-
nia kontroli operacyjnej, ponizsze rozwazania ograniczono
do analizy orzecznictwa oraz pogladéw doktryny dotycza-
cych uzytego sformulowania ,inne przestepstwo Scigane
z urzedu”. W istocie interpretacja tego sformutowania $cisle
powiazana jest z zakresami stosowania kontroli.

3.2. Postulat precyzji prawa

Odnoszac sie do powyzszego stwierdzenia o braku precy-
zji uzytych w art. 168b k.p.k sformulowan, warto poczynic¢
wstepne rozwazania co do ogdlnych dyrektyw stawianych
przez Europejski Trybunatl Praw Czlowieka, Trybunat Kon-
stytucyjny, sady powszechne oraz przedstawicieli doktryny.
Postulat ten nabiera szczeg6lnego znaczenia przy regulacjach
niejawnych dzialain organéw wiadzy publicznej, polegaja-
cych na pozyskiwania informacji o jednostkach.

W pierwszej kolejno$ci mozna wskazaé, ze Europejski
Trybunat Praw Czlowieka akcentuje tzw. jako$¢ prawa.
Rozumie ja jako postulat, ze ,prawo krajowe nie tylko jest
dostepne i przewidywalne w stosowaniu” oraz wskazuje
na koniecznos$c¢ skutecznej kontroli nad stosowaniem tajnych
srodkéw poprzez ,zapewnienie odpowiednich i skutecznych
zabezpieczen i gwarancji przed naduzyciami” (Wyrok ETPC
z 12.01.2016 r., 37138/14, SZABO I VISSY v. WEGRY ). Na tle
orzecznictwa ETPC wskazywano réwniez, ze ustawy krajo-
we powinny by¢ uregulowane tak, aby zachowac¢ precyzje,
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zrozumialo$¢ oraz dostepnoéc¢ dla adresatéw norm oraz kla-
rownos$¢ zakreslenia granic swobodnego uznania organéw
wladzy publicznej. Co wiecej niejednokrotnie akcentowano,
ze ,2ustawa musi w sposéb jasny i precyzyjny formulowac
prawo do inwigilacji obywateli” (Szczechowicz 2009: 24).
Przyjmuje sie, ze wobec braku spelnienia tego wymogu ,ta-
kie przepisy mozna uznac za niezgodne z zasada praworzad-
nosci” (Zielinska 2017: 39). Slusznie wskazuje sie, ze precyzja
i przewidywalno$¢ odnosi sie rowniez do kwestii wykorzy-
stania informacji zebranych w doku niejawnych dziatan
stuzb. ETPC stwierdza, ze ,ustawa musi wskazywaé¢ w spo-
s6b wystarczajaco wyrazny zakres takiej swobody decyzyj-
nej przyznanej wlasciwym organom wiladzy oraz sposéb
jej wykonywania, z uwzglednieniem uzasadnionego praw-
nie celu przedmiotowego $rodka, tak aby jednostka uzyska-
ta odpowiednia ochrone przed arbitralna ingerencja” (Wy-
rok ETPC z 4.12.2015 r., 47143/06, ZAKHARQOV v. ROSJA, ).
Réwniez w orzecznictwie TH wskazuje sie, ze ,,niezbedne jest
sprecyzowanie sposobu niejawnego wkroczenia w sfere pry-
watnosci jednostki”. Co wiecej ustawa powinna ,precyzyj-
nie wskazywac zakres wykorzystania danych pozyskanych
w toku czynnosci” (Wyrok TR z 30.07.2014 r., R 23/11).

W orzecznictwie stusznie wskazano, ze stosowanie kon-
troli ,jest jednym z najbardziej ingerencyjnych uprawnien
panstwa w konstytucyjnie chronione dobra obywatela, ta-
kie jak prawo do ochrony zycia prywatnego — art. 47 Kon-
stytucji, wolno$¢ i ochrona tajemnicy komunikowania
sie — art. 49 Ronstytucji, autonomia informacyjna jednostki —
art. 51 Konstytucji” (Wyrok Sadu Apelacyjnego w Bialym-
stoku z 29.09.2017 r., Il ARa 82/17). Zauwazono, ze powinna
by¢ stosowana wyjatkowo oraz stosowana w $ciséle okreslo-
ny w ustawie sposob. Ponadto zaakcentowano, ze ,obywatel
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ma prawo wiedzie¢, w jakim zakresie materialy pozyskane
w wyniku takiej kontroli moga by¢ w stosunku do niego
(przeciwko niemu) uzyte” (Wyrok Sadu Apelacyjnego w Bia-
Iymstoku z 29.09.2017 r., II ARa 82/17).

Wskazuje sie, ze art. 168b k.p.k nie odpowiada standar-
dom, ktére nakazuja, aby ,ustawa dopuszczajaca niejawna
ingerencje organ6éw wtadzy publicznej w sfere chronionych
praw i wolnosci jednostki winna precyzyjnie okresla¢ przy-
padki, zakres i spos6b niejawnej kontroli, a nadto wskazy-
wac takze, jakich sfer zycia kontrola ta dotyczy” (Wyrok
Sadu Apelacyjnego w Bialymstoku z 29.09.2017 r., I ARa
82/17).

7. kolei w doktrynie definiuje sie przewidywalnos$¢ jako
swego rodzaju stan osiagniecia dostatecznie zrozumialego
prawa. Prawo jest zrozumiate, wtedy gdy adresat kiero-
wanej do niego normy jest w stanie z brzmienia jego tresci
wyinterpretowac wskazéwki m.in. odnoécie do okolicznosci
i warunkéw, w jakich kontrola ze strony panstwa moze miec
wzgledem niej zastosowanie (Szczechowicz 2009: 24).

Co prawda przepis art. 168b k.p.k jest przepisem technicz-
nym, ktéry reguluje procedure wprowadzania informacji
jako dowoddéw do procesu karnego, a nie nadaje kompetencji
do jej zarzadzania, jednakze z uwagi na jego wplyw na sta-
tus osoby inwigilowanej nie jest on miej wazny od przepi-
s6w gwarancyjnych w postaci zakreséw stosowania kontroli
operacyjnej. Stad tez ww. przewidywalnos$¢ uzycia srodkow
rowniez jest zwiazana z postulatem przewidywalnos$ci. Za-
rzadzenie kontroli operacyjnej jest czynnoécia celowa, gdyz
organ dazy do realizacji obranych w ustawach szczeg6lnych
celow. Majac na uwadze kluczowe znaczenie regulacji ob-
jetej art. 168b k.p.k, mozna stana¢ na stanowisku, ze precy-
zyjne granice wykorzystania zebranych w toku stosowania
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kontroli operacyjnej informacji mieszcza sie¢ w ww. warun-
kach i okolicznos$ciach jej stosowania.

3.3. Poglady doktryny i orzecznictwo odnoénie treéc art. 168b k.p.k

W doktrynie, poprzez analize orzecznictwa, wskazuje sie,
ze sady w zaleznosci od przyjetej wyktadni art. 168b k.p.k,
wyksztalcily trzy poglady na temat, jak nalezy rozumieé
sformutowanie ,inne przestepstwo Scigane z urzedu”. Pierw-
szym z nich jest teza, ze ,artykul 168b k.p.k. nie powinien
by¢ stosowany w ogdle ze wzgledu na jego niezgodnosc
z Konstytucja RP” (Wyrok Sadu Apelacyjnego w Bialymsto-
ku z 29.09.2017 r., I AKa 82/17). Drugim pogladem stoja-
cym w opozycji do pierwszego jest teza, ze ,zgoda nastep-
cza z art. 168b k.p.k. dotyczy¢ moze wszystkich przestepstw
Sciganych z urzedu” (Wyrok Sadu Apelacyjnego w Poznaniu
z 7.07.2017 r., Il AKa 63/17). Pogladem niebedacym jednym
ze skrajnych, jest ten, ze ,zgoda nastepcza z art. 168b k.p.k.
dotyczy¢ moze tylko przestepstw katalogowych” (Uchwala
Sadu Najwyzszego z dnia 28 czerwca 2018 r. I KZP 4/18).
W doktrynie trafnie ujmuje sie ten problem, wskazujac,
7e przyjecie interpretacji opartej na zastosowaniu wyktad-
ni jezykowej bedzie skutkowalo wnioskiem, ze ,mozliwosc
wykorzystania materialéw uzyskanych ,przy okazji” legalnie
prowadzonej kontroli operacyjnej moze wykracza¢ poza ka-
talog przestepstw ujetych w art. 19 ust. 1 ustawy o Policji”
(Rurowski 2021). Z kolei przyjecie wyktadni catosciowej i sys-
temowej bedzie prowadzito do wniosku, ze przepis art. 168b
k.p.k jest powiazany z katalogiem wskazanym w art. 19 ust. 1
ustawy o Policji, a wiec na gruncie art. 168b k.p.k umozliwio-
no ,wykorzystanie uzyskanego w toku kontroli operacyjnej
materiatu jako dowodu przestepstw co prawda innych niz
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te, ktérych dotyczyta kontrola, ale mieszczacych sie w kata-
logu” (Rurowski 2021).

W doktrynie mozna spotkac¢ stanowisko, ze ,wbrew literal-
nemu brzmieniu systemowa i prokonstytucyjna wykladnia
tych regulacji nakazuje uzna¢ za niedopuszczalne korzysta-
nie z materiatéw uzyskanych w wyniku kontroli operacyjne;j
W sprawie o przestepstwa, ktére nie naleza do tych wymienio-
nych w art. 237 § 3 lub w katalogu ustaw branzowych” (Ru-
lesza 2020). Wskazuje sie réwniez, ze ,zasadne jest przyjecie,
ze art. 168b obejmuje tylko dowody przestepstw okreslone
w katalogu przestepstw, co do ktérych moze byc¢ zarzadzo-
na kontrola operacyjna, a nie dotyczy dowodéw przestepstw
spoza tego katalogu” (Stefanski, Zablocki 2019). Twierdzi sie,
ze ,nalezy przychyli¢ sie do stanowiska, wedle ktérego uzyte
w art. 168b sformulowanie ,innego przestepstwa Sciganego
z urzedu lub przestepstwa skarbowego innego niz przestep-
stwo objete zarzadzeniem kontroli operacyjnej” obejmuje
swoim zakresem wylacznie te przestepstwa, co do ktérych
sad moze wyrazi¢ zgode na zarzadzenie kontroli operacyjnej”
(Wyrok SA w Poznaniu z 1.9.2017 r., Il AKRa 63/17). Powyzsze
wskazuje, ze poglad ,kompromisowy” wyksztalcony przez
orzecznictwo jest akceptowany.

7. gota inaczej wypowiedziano si¢ na obrany temat, twier-
dzac, ze ,nalezy stwierdzi¢, ze wykladnia jezykowa art. 168b
k.p.k nie budzi watpliwosci”. Wskazuje sie, ze ,zamiarem
ustawodawcy bylo umozliwienie szerokiego wykorzy-
stania materialéw z kontroli operacyjnej” i podkresla sie,
ze ,de lege lata ogranicza¢ pojecie przestepstwa Sciganego
z urzedu do czynéw katalogowych” (Wyrok SA w Poznaniu
z 1.9.2017 r., I ARa 63/17). Jednakze tym samym nie negu-
je sie potrzeby zmiany tresci przepisu art. 168b k.p.k, sto-
jac na stanowisku, ze ,uzasadnione wzgledy przemawiaja
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za zmiana tego stanu rzeczy i zawezenia zgody nastepczej
do czynoéw katalogowych” (Boratynska, Czarnecki, Krélikow-
ski i in. 2020). Powyzsze pokazuje, ze szereg racji wskazuje
za tym, aby zastosowac jednak wykladnie literalna przepisu
i maksymalnie rozszerzy¢ mozliwosci dowodowe kontroli
operacyjnej. Jednakze nieprecyzyjnos¢ tego przepisu prowa-
dzi do przekonania, ze konieczna jest ingerencja ustawodaw-
cy w celu powiazania art. 168b k.p.k wprost z katalogiem
przestepstw, w sprawach o ktére dopuszczalne jest stosowa-
nie kontroli operacyjne;j.

Zaniezwykle istotna ocenia si¢ uchwate Sadu Najwyzszego
z 28.06.2018r. (Uchwala SN z 28.06.2018 r., | KZP 4/18), ktérej
warto poswieci¢ wiecej uwagi. W uchwale uzyte w art. 168b
k.p.k sformulowanie ,innego przestepstwa Sciganego z urze-
du lub przestepstwa skarbowego innego niz przestepstwo
objete zarzadzeniem kontroli operacyjnej” wprost odniesio-
no do zakresu tych przestepstw, co do ktérych sad moze wy-
razi¢ zgode na zarzadzenie kontroli operacyjnej. Nalezy wiec
stwierdzi¢, ze ta interpretacja sadu wskazuje kierunek inter-
pretacji art. 168bk.p.k w taki sposéb, ze wykorzystanie dowo-
du uzyskanego w wyniku kontroli moze dotyczy¢ wytacznie
przestepstw katalogowych (Uchwata SNz 28.06.2018 r., IKZP
4/18). Istotnie nalezy powiazac te uchwate, w ktérej zastoso-
wano wyktadnie prokonstytucyjna, zaréwno z deklarowa-
nymi na gruncie Konstytucji RP— prawem do prywatnoéci,
zawartym w art. 47 Ronstytucji RP oraz ochrona tajemni-
cy komunikowania sie, okreslona w art. 49 Ronstytucji RP,
jak réwniez z przestankami i zasadami ograniczania praw
i wolnosci jednostki wskazanymi w art. 31 ust. 3 Konsty-
tucji RP (Janczukowicz 2019). Clou tego orzeczenia odda-
je teza, ze ,wspomniana uchwala proponuje rozwiazanie
kompromisowe” (Uchwata SN z 28.06.2018 r., I RZP 4/18).
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Ponadto przytacza sig, ze ,w uzasadnieniu uchwaly moc-
no podkreslono, ze stosowanie art. 168b k.p.k. do wszyst-
kich przestepstw $ciganych z urzedu absolutnie nie da sie
pogodzi¢ ani z Ronstytucja RP, ani z logika” (Janczukowicz
2019). Dodatkowo SN zauwaza, ze ,catkowite wyeliminowa-
nie stosowania art. 168b k.p.k. oznaczatoby nieakceptowalne
oslabienie skutecznosci $cigania przestepstw” (Uchwala SN
z 28.06.2018 r., | KZP 4/18).

Racje wskazane w uchwale zostaly dostrzezone réw-
niez przez Rzecznika Praw Obywatelskich. zasluguja
Na pelna aprobate zasluguja argumenty zawarte we wnio-
sku z 29.04.2016r. (www.rpo.gov.pl). Ow wniosek wskazy-
wal na fakt, ze w literalnym brzmieniu art. 168b k.p.k i 237a
k.p.k sa niezgodne z art. 47, 49, 50, 51 ust. 2 Ronstytucji RP
w zw. z art. 31 ust. 3 Ronstytucji RP, a takze z art. 45 ust. 1,
art. 51 ust. 4 i art. 77 ust. 2 Ronstytucji RP. W opinii Rzecz-
nika wprowadzone rozwiazanie, w wyniku ktérego proku-
ratorowi przyznano uprawnienie w zakresie decydowania
o wykorzystaniu materialu dowodowego dotyczacego prze-
stepstw spoza katalogu, nie spetnia standardéw okreslonych
w Konstytugcji.

W wyzej przytoczonym wniosku oraz w uchwale SN opo-
wiedziano si¢ za ochrona prawa do prywatnosci, zawartego
w art. 47 Ronstytucji RP, ochrona tajemnicy komunikowania
sie, z art. 49 Ronstytucji RP, za nalezytym respektowaniem
zasady niezbednos$ci uzyskiwania danych o obywatelach,
okreslonej w art. 51 ust. 2 Ronstytucji RP. Ww. prawa sa
w istocie powiazane z zauwazalnym zagrozeniem ich ogra-
niczania, przy niespelnianiu ukonstytuowanych przestanek
z art. 31 ust. 3 Ronstytucji RP.

Niezwykle istotne bylo powiazanie zamknietego katalogu
przestepstw z art. 19 ust. 1 Ustawy o Policji z art. 168b k.p.k.
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Istota zakreséw kontroli operacyjnej jest stworzenie gwaran-
¢ji dla os6b inwigilowanych. Stusznie wskazuje sie, ze ,Scisty,
zamkniety, katalog umyslnych przestepstw, ktérych podej-
rzenie uzasadnialo zastosowanie technik operacyjno - roz-
poznawczych, byl wyrazem woli roztropnego ustawodawcy
(Wyrok Sadu Apelacyjnego w Warszawie z 17.01.2018 r., II
ARa 331/17). Ustawodawca jest bowiem $wiadomy, ze uzy-
cie pewnych nadzwyczajnych $rodkéw, ktére sa metodami
wykrywania groznej przestepczodci, ale stanowia réwniez
ingerencje w sfere konstytucyjnych i konwencyjnych praw
i wolnoéci jednostki.

W istocie przyjecie literalnego brzmienia przepisu i brak
powiazania go z zamknietym katalogiem najpowazniejszych,
zdaniem ustawodawcy, przestepstw i uznanie, ze dla zarza-
dzenia kontroli operacyjnej konieczne jest wykazanie zagro-
zenia wystapienia przestepstwa katalogowego, a dla wyko-
rzystania informacji zebranych w toku kontroli operacyjnej
nie jest to konieczne, niweczyloby gwarancyjny charakter
zakresu przedmiotowego. Stusznie zauwaza sie, ze ,taka in-
terpretacja podwazalaby sens istnienia w ustawach regulu-
jacych czynnosci operacyjno-rozpoznawcze katalogu prze-
stepstw, co do ktérych jest mozliwe ich zarzadzenie, skoro
i tak moglyby by¢ wprowadzone do postepowania karnego
dowody dotyczace kazdego innego przestepstwa” (Stefanski,
Zablocki 2019).

Co wiecej zwraca sie uwage na inny potencjalny i zarazem
negatywny aspekt, wskazujac, ze przyjecie innego niz wuw.
rozwiazania prawnego, wiazatoby sie z zagrozeniem w posta-
ci tzw. kontroli pozornych. Na powyzsze zagrozenie wskazu-
je sie zar6wno w doktrynie, jak i orzecznictwie. Twierdzi sie,
ze przyjecie takiego rozumienia przepisu art. 168b k.p.k ,,mo-
globy prowadzi¢ do naduzy¢ w postaci préb dopuszczenia
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do procesowego wykorzystania materiatbw pochodzacych
z kontroli operacyjnej, dla ktérej nie byto prawnych pod-
staw, bo dotyczyta ona czynéw nieskatalogowanych, a tym
samym prob samodzielnego zalegalizowania przez dowolne-
go prokuratora efektéow dowodowych takich bezprawnych
ingerencji w podstawowe prawa i wolnosci konstytucyjne”
(Gruszecka 2020). Sad Najwyzszy stusznie, od poczatku obo-
wiazywania art. 168b k.p.k, dostrzegal potencjalne zagroze-
nie stosowania podstuchu wobec osoby, co do ktérej istnie-
ja podejrzenia, ze popelnila przestepstwo ,pozakodeksowe”
pod pozorem bezzasadnych podejrzen o popelnienie prze-
stepstwa katalogowego. Konsekwencjami byltoby to, ze cala
regulacja jest nieefektywna i zmierza do szerszego niz naj-
mniejsze mozliwe ograniczenie praw i wolnos$ci konstytucyj-
nych jednostki (Uchwata SN z 23.03.2011 r., I KZP 32/10).

Powyzsze rozwazania na temat pogladéw prezentowa-
nych przez doktryneréw prawa karnego procesowego oraz
orzecznictwo prowadza do wniosku, ze art. 168bk.p.k budzi
liczne watpliwodci interpretacyjne. Ponadto warto zaakcen-
towac takze to, ze art. 168b k.p.k sam w sobie nie spelnia
minimalnych, ogdélnych kryteribw nalezytej precyzyjnosci
i zrozumialoéci prawa. W obecnym stanie prawnym jedy-
nie w oparciu o poglady doktryny i orzecznictwo, ktére sto-
ja na strazy zachowania gwarancji jednostki, wobec ktdrej
skierowana jest ta inwazyjna czynno$¢ dowodowa, mozna
tak naprawde okresli¢ granice kompetencji prokuratora,
przystugujacych na podstawie art. 168b k.p.k, zwiazanych
z wykorzystaniem dowodéw pozyskanych ,przy okazji” pro-
wadzenia kontroli operacyjne;j.
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4. Uwagi koncowe

Powyzej opisany spoér na pierwszym tle dotyczy stosowania
wykladni literalnej i systemowej nieprecyzyjnego w swe-
go tresci art. 168b k.p.k. Jednakze na drugim tle tego sporu
dostrzec mozna sedno, w postaci wciaz aktualnego konflik-
tu miedzy dazeniami organéw wladzy publicznej do efek-
tywnego zwalczania przestepczosci za pomoca skutecz-
nych srodkéw pozyskiwania dowodéw w celu zapewnienia
bezpieczenstwa obywatelom i praw i wolnosci jednostki,
a zagwarantowaniem jednostkom nalezytych gwarancji
w zakresie wkraczania w ich konstytucyjnie i konwencyj-
nie chroniona sfere wolnoéci i praw, w tym przypadku sfere
prawa do prywatnoéci i ochrony tajemnicy komunikowania
sie. W istocie oba obowiazki panstwa wynikaja z art. 5 Ron-
stytucji RP i w przypadku kontroli operacyjnej nieodzownie
wymagaja wazenia obranych wartosci.

Stusznie clou problemu wskazane na poczatku rozwa-
zan potwierdza teza, ze ,ingerencja czynnosci dowodowych
w konstytucyjne i konwencyjne prawa podstawowe jed-
nostki sprawia, ze pojawia si¢ konflikt pomiedzy interesem
spotecznym w realizowaniu $cigania karnego i wymiaru
sprawiedliwoéci a interesem indywidualnym w zachowaniu
wolnoéci i praw osobistych” (Skorupka 2017).

Konflikt ten jest, tym bardziej widoczny, im zwiekszaja sie
zagrozenia przestepczoscia i terroryzmem we wspotczesnym
Swiecie, w ktérym ciagle postepuje rozwdj technologiczny
i w ktérym to doskonala sie formy popelniania przestepstw
w sferze Internetu. Wraz ze zwiekszeniem sie zagrozen usta-
wodawca dazy do nowelizowania inwazyjnych, a zarazem
skutecznych z uwagi na ich niejawny charakter, czynnosci
dowodowych. Nowelizacje te dotycza w pierwszej kolejnosci
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rozszerzania zakreséw stosowania tych czynnoéci, w szcze-
go6lnosci zakresu przedmiotowego, ktéry, jak wskazano po-
wyzej, ma niezwykle szeroki charakter, gdyz umieszczono
tam nie tylko szereg przestepstw z k.k i kk.s, ale réwniez
odsyta on do szeregu ustaw szczegd6lnych.

Jednakze na gruncie polskiego ustawodawstwa, noweli-
zacje doprowadzily do wprowadzenia art. 168b k.p.k, ktéry,
jak wykazaly powyzisze rozwazania, nie spelnia podstawo-
wych dyrektyw ugruntowanych w orzecznictwie ETPC, TR
i sadow powszechnych oraz aprobowanych przez przedsta-
wicieli doktryny.

Slusznie zauwaza sie, ze ,normatywne uregulowanie po-
stepowania karnego i stosowanie przepisbw postepowania
musi by¢ zgodne z postanowieniami Konstytucji RP, za-
pewniajac zwlaszcza uwzglednienie podstawowych praw
i gwarancji konstytucyjnych” (Skorupka 2017). Wskazany
poglad ,kompromisowy” sprzyja w istocie ochronie praw
i wolnoéci jednostki i to za nim opowiadaja sie w wiekszosci
przedstawiciele doktryny i orzecznictwa. Nie nalezy réwniez
negowac pogladu, ze ,uzasadnione wzgledy przemawiaja
za zmiana tego stanu rzeczy i zawezenia zgody nastepczej
do czynoéw katalogowych” (Boratynska, Czarnecki, Krélikow-
ski i in. 2020). W istocie mozna poprze¢ poglad, ze regulacja
z art. 168b k.p.k wymaga ingerencji ustawodawcy i wprost
odniesienia kontrowersyjnego sformulowania ,inne prze-
stepstwo $cigane z urzedu” z zamknietym katalogiem prze-
stepstw, ktére uzasadniaja zarzadzenie kontroli operacyjne;j.
Z. pewnoscia przyczynitoby sie to zwigkszenia gwarancyjno-
Sci kontroli operacyjnej wzgledem oséb, wobec ktéorych ta
tajna czynnosc jest stosowana.
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1. Introduction

In Martin Heidegger’s opinion the Cartesian ego cogito
opened up an abyss between the spiritual entity and the ma-
terial world. Thus it has become a ballast for modern phi-
losophy, which has since started to look for the certainty
of the knowledge of substantiveness which was alien to An-
cient philosophy. Therefore, against the 19" and 20" century
transcendentalism, the philosopher states that man is first
a “being-in-the-world”, and only then the consciousness
capable of constructing any sense. Hence the world is not
a correlate of consciousness, but a structure of meanings
and references, the structure of sense, within the framework
of which the beings we encounter become meaningful. This
leads to a conclusion — fundamental to this discussion — that
according to the author of Sein und Zeit the world is a place
we feel at home in.! That is why from among the abun-
dancy of works by Heidegger we shall be primarily interest
in Building, Dwelling, Thinking,* in which the philosopher
in detail discusses the concept of dwelling from the ontic
perspective, connected with space understood as territory.
In this article, I shall obviously make no attempt to syntheti-
cally present the concept of dwelling entangled in the onto-
logical domain or comprehensively outline Heidegger’s phil-
osophical project. Therefore, I shall leave out the perspective
of the marriage of dwelling with Being, expounded on e.g.

' A. Przylebski: Hermeneutyczny zwrot filozofii, WN UAM, Po-
znan 2005, p. 126, see also

2 M. Heidegger: Budowadé, mieszkaé, mysleé [in:] Budowad, miesz-
kac, myslec. Eseje wybrane, transl. K. Michalski, Czytelnik, Warsza-
wa 1997.
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in Sein und Zeit,? in which dwellin in the truth of being
constitutes the essence of being-in-the-world.* 1 shall also
omit the interpretation contained in Letter on Humanism,
connected with homelessness, which Heidegger associated
with being grounded in metaphysics, and consequently be-
ing entangled in technology.’

Having said that, in this article I shall look at the problem
of dwelling expounded on by Heidegger in Building, Dwell-
ing, Thinking and show its practical conditions which are
hard not to be noticed in the situation of stateless persons,
which is in turn theorized by Hannah Arendt in The Origins
of Totalitarianism.®* The abovementioned analyses will show
unequivocally that the issue of stateless persons, migrants, or
displaced persons is not only of a technical — economic and
legal nature, but is connected with how are we able to think
about human existence. In the European though it happens
to be associated with habitation, sharing space in the ethi-
cal, cultural and political sense. Thanks to Arendt’s profound
analyses of the problem of terror at the beginning of the 20t
century, the silent victims of which were all those who
by misfortune lost legal protection guaranteed by the sta-
tus of citizen, it was revealed that the issue of assimilation
undoubtedly has an existential dimension the ignorance
of which may lease to falsification or trivialisation of the im-
age of social reality.

3 Polish translation: M. Heidegger: Bycie i czas, transl. B. Baran,

WN PWN, Warszawa 1994

+  Ibidem, pp. 75-84, 149-161.

5 See M. Heidegger: List o humanizmie [in:] Budowad, mieszkad,
myslec. Eseje wybrane, transl. J. Tischner, Czytelnik, Warszawa 1997.

® H. Arendt, Korzenie totalitaryzmu, transl. D. Grinberg, Wy-
dawnictwo Akademickie i Profesjonalne, Warszawa 2008, vol. L.
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2. Building, dwelling, preserving

At the beginning of the essay Building, Dwelling, Think-
ing, Heidegger asks two fundamental questions: “What
is it to dwell?” and: “How does building belong to dwelling?™”
It may be initially recognised that it is one of the forms
of the question about being, that is according to the author
of Sein und Zeit: The first task of human thought. By pos-
ing those two questions the philosopher problematizes issues
that are apparently of secondary importance: dwelling and
building, and at the same time explains that although they
may seem an ordinary everyday experience with no rela-
tion to our existence, as a matter of fact they are the essence
of being. In pursuing an answer to the question about what
is to dwell the philosopher starts with the etymological level.
He indicates the dual meaning of the Old High German word
“buan”, which means to dwell, stay, remain, but also build.
Then he traces the word “buan” to its etymological roots:
“bin”, and German “Ich bin” means “I am” in English. Thus,
for the author of Sein und Zeit the manner in which I am
on the earth means dwelling/building. Dwelling is the man-
ner in which mortals are on the earth. But this old word also
means caring, tilling the land; thus we learn that building
at the same time spares and preserves — because it provides
care.®

Already at the beginning it should be stressed that from
Heidegger’s perspective we do not dwell because we have
built something, but we are building and have built because

M. Heidegger: Budowaéd, mieszkaé, mysleé [in:]] Budowad,

mieszkad, myslec. Eseje wybrane, op. cit., p. 316.
8 Ibidem, pp. 318-319.
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we dwell, more precisely: because we are dwellers.” To con-
firm this thesis the philosopher again employs the etymologi-
cal method: he emphasises that the word “Friede” (English:
peace) means the same as “das Freie” (English: free space,
the sky), while the root “fry” means: preserved from harm
and danger, preserved from something, safegquarded. W pre-
serve somethings when we leave it in peace, for example
by enclosing it we leave it in its nature.'

Summing up, to dwell actually means to remain enclosed
in free space, which preserves everything in its nature. Thus
preservation is a fundamental characteristic of dwelling.!!
What is more, from Heidegger’s perspective human existence
consists in dwelling, while dwelling is the stay of “mortals on
the earth”, while being “on the earth” we are at the same time
“under the sky.” Both of these also mean “remaining before
the divinities”, but at the same time belonging to men’s being
with one another. It is to be noted that those four abovemen-
tioned modalities form something called the fourfold (Geuvi-
ert), which at the same time is the oneness of what is di-
vine, mortal, earthy, heavenly. Existing on the earth we move
around within those four spheres and each of our activities
is at the same time included in the simplicity of them all and
cannot be accomplished beyond the limits of its influence.
Since we dwell, and in accordance with the above we exist
in this fourfold.'

According to what has been said at the beginning, to dwell
actually means to remain enclosed in free space, which pre-
serves everything in its nature. In turn, the essence of dwelling

9 Ibidem, p. 320.
10 Ibidem, p. 320.
1 Ibidem, p. 322.
2 Ibidem, p. 321.
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is to spare, to preserve. Mortals dwell preserving the four —
that is giving free space to its essence, one may say: to its four-
fold. Already at this juncture a conclusion may be drawn that
mortals dwell in the way that they save the earth. Heidegger
emphasizes that the fact of saving the earth cannot mean
to master it or subjugate it — on the contrary: Mortals dwell
in that they receive the sky as sky, “they leave (...) to the sea-
sons their blessing and their inclemency; they do not turn
night into day nor day into a harassed unrest. (...) They do not
make their gods for themselves and do not worship idols.”"*
In this context it is also important that mortals dwell if they
obey their own nature, that is they live in concord with their
own mortality. What is important, dwelling is not only being
in the four: earth — sky — divinities — mortals, but is also stay-
ing with things. Things themselves secure the fourfold only
when they themselves as things are let be in their presenc-
ing, that is when “mortals nurse and nurture the things that
grow, and specially construct things that do not grow.”'*

In this place Heidegger passes to the second question
of those asked at the very beginning of Building, Dwell-
ing, Thinking, namely: In what way does building belong
to dwelling? In order to answer it the author invokes an ex-
ample of a built thing that is a bridge which by connecting
the banks of a river causes that they start relate to each other.
Moreover, it gathers the land around itself, brings stream and
bank and land into each other’s neichbourhood, provides
also for mortals a way to cross from one side to the other.
Its firmament shades the current of the stream as it is under
the sky. In other words it is a structure inherent in the fourfold

5 Ibidem, p. 322.
4 Ibidem, p. 323.
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postulated by Heidegger, or in other words in the space
of the four. “T’he bridge gathers to itself in its own way earth
and sky, divinities and mortals.””®* The embedding of arte-
facts such as a bridge into the fourfold roots or four different
modalities is presented by the following graph:

Sky Divinieties

Earth Mortales

Such a thing as a bridge by gathering in it the above mentioned
fourfold, at the same time allows a space for it, a potential
location.* In Heidegger’s opinion space becomes grasped and
perceived only thanks to things — constructions (brought out
thanks to building), which - when they become locations —
provide an enclosure for an area. A space is something that
has been made room for, something that lies within a bound-
ary. A boundary is not that at which something stops but
(...) the boundary is that from which something begins its
presencing. That for which room is made is always granted
and hence is joined, that is, gathered, by virtue of a location,
that is, by such a thing as the bridge.”'® Thus, the location
of the fourfold of mortals, divinities, sky and earth in space
is of necessity connected with ma’s activity which consists
in building."”

5 Ibidem, p. 324.
16 Ibidem, p. 326.
7 Ibidem, p. 326-327.
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3. Space dwelled with thought

In this context, there are other questions that need to be
answered. First: What is the relation between location and
space? Second, which seems to be most important from
the viewpoint of this article: What is the relation between
man and space?'® It is important that space founded by such
locations as edifices is different from that which is delin-
eated mathematically or expressed in analytical and alge-
braic relations. The former is directly cohered with man.
Heidegger notes: “for when I say <a man>, and in saying
this word think of a being who exists in a human manner-
that is, who dwells-then by the name <man> I already name
the stay within the fourfold among things.”"® Even when
we think about faraway things, the essence of this thinking
is being right here and “by no means at some representa-
tional content in our consciousness;” what is more, think-
ing about the bridge “we may even be much nearer to that
bridge and to what it makes room for than someone who
uses it daily as an indifferent river crossing.”? Explaining
the relation of mortals to space from a slightly different per-
spective, Heidegger notes: ,, Spaces open up by the fact that
they are let into the dwelling of man.”?! As a result if we are —
that is dwell, spaces become locations of our stay. We nev-
er occur in them as isolated bodily figures since even our
thoughts independently move through space — I am here and
at the same time [ am where I am going to; in the worlds
of the author of Sein und Zeit: “When I go toward the door

18 Ibidem, p. 327.
19 Ibidem, p. 329.
2 Ibidem, p. 329.
2t Ibidem, p. 329.
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of the lecture hall, I am already there, and I could not go
to it at all if I were not such that I am there.*

Moreover, human activity such a building bring to day-
light the location which not only provides shelter to human
stay, but also “admits the fourfold and it installs the fourfold”,
is its housing.?® The things such as buildings, that is loca-
tions “preserve the fourfold, save the earth, receive the sky,
await the divinities, escort mortals - this fourfold preserv-
ing is the simple nature, the presencing, of dwelling.”** From
Heidegger’s perspective dwelling is the fundamental char-
acteristic of being, it is actually “impossible to stop dwelling
just as it is impossible to suspend participation in one’s own
life.”?®* What is more, thinking belongs to dwelling in the same
degree as building. But building and thinking alone are insuf-
ficient for dwelling; they should listen to one another and
only then they form proper dwelling.*

4. Is it possible to “be” without dwelling?

In connection with the outlined above concept of dwelling
of necessity bound with the occupied territory, migration
of people or for example forced resettlements become prob-
lematic. A question arises: What about stateless people trans-
ferred to the locations with which they have no bonds, which
are not their home, with which they do not identify them-
selves? Do stateless people, deprived of legal status and place

22 Ibidem, p. 329.
% Ibidem, p. 330.
% Ibidem, p. 331.
R. Zabokrzycka: “Etos” jako miejsce w filozofii Martina Hei-
deggera, Pisma Humanistyczne 2014, no. 12, p. 154.
% M. Heidegger: Budowad, mieszkac, myslec, op. cit., p. 333.
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of permanent residence, actually exist? Obviously, “do they
exist?” according to Heidegger, who believes that in order
to exist one should dwell responsibly, care for the location,
respond to the essence and whatever happens in space,
which has been “always” utilised by somebody, whereas mi-
grants and resettlers are deprived of such possibilities.

The situation of stateless people becomes additionally prob-
lematic in the context of Heidegger’s understanding of ethos,
expounded on in the Letter on Humanism. He notes that
the word originally meant whereabouts, place of residence,
more precisely: the place in which man lives.?” In turn ethics
(the term originates from Greek 7fog), as Heiddeger claims,
concerns the stay of man in a space that is open to the presen-
tation of God.? The return to the etymological roots of both
ethics and ethos shows that the customs observed in a giv-
en community differ depending on the inhabited territory.
In this way the philosopher emphasises the difference be-
tween communities coming from different geographical lo-
cations and shows that social order may be disturbed as a re-
sult of migrations. It happens because incoming groups, even
unconsciously, having enrooted diverse codes of values,
sanction a code of ethics difference than the one binding
in the place where they arrived. Mostly because they have
not absorbed from birth with the customs of the indigenous
community and have had no impact on the share of the rules
and emergence of the local ethos, as a result of which they
may not understand, may not sense or share ethical norms
that are alien to them.

2 M. Heidegger: List o humanizmie [in:] Budowad, mieszkadé, my-

sle¢. Eseje wybrane, op. cit., pp. 118-119.
% Ibidem, p. 119.
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The text of Building, Dwelling, Thinking may be inter-
preted as an anti-imperialist or even anti-consumptionist
one, as in an obvious manner it negates the fact of occupying
a territory without dwelling on it, without being in the space
which has been actually captures from the indigenous popu-
lation. For the German philosopher colonialism would mean
depriving the people inhabiting an occupied territory of au-
thentic being and reducing them to a biological thought-
less form of life. However, it is impossible to omit the es-
sence of the view contained in the text presented above.
On one hand, as a naturalist — living close to nature in a hut
in Schwarzwald — Heidegger seems to have denounced war
and annexation of conquered territories proclaiming peace
and concerns for one’s immediate vicinity. On the other hand,
however, Heidegger’s text seems to inscribe itself in the Ger-
man thinking in the categories of race, in Arendt’s opinion
originating from political romanticism, which in turn comes
from the striving to unite the nation against foreign domi-
nation which emerged after the defeat inflicted on German
by Napoleon.?” However, the question: “Does somebody who
does not dwell and does no tend to a given location actually
exist? Since — according to Heidegger — dwelling is the fun-
damental characteristic of being and stateless people have
never dwelled on the territory they have been tossed to by his-
tory and fate, since they are repatriates, refugees, emigrants —
do stateless people exist? Of course, do they exist in the exis-
tential sense of being, though evidently this question arouses
concern, especially when compared with the events that
took place during World War 11, such as the extermination
of people stripped of their citizenship.

¥ H. Arendt, Rorzenie totalitaryzmu, op. cit., vol. I, p. 240.
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5. Human rights vs territory

The repercussions of looking at being from the viewpoint
of dwelling, belonging to a location, are on a more practi-
cal plane shown by Arendt in The Origins of Totalitarian-
ism discussing the issues of citizenship and human rights
inseparably linked with territory. She explains that “Not only
did the loss of national rights in all instances entail the loss
of human rights; the restoration of human rights (...) has been
achieved so far only through the restoration or the estab-
lishment of national rights. In her opinion “The conception
of human rights, based upon the assumed existence of a hu-
man being as such, broke down at the very moment when
those who professed to believe in it were for the first time
confronted with people who had indeed lost all other quali-
ties and specific relationships—except that they were still
human. The world found nothing sacred in the abstract na-
kedness of being human.”® Moreover, Arendt notes that al-
ready Edmund Burke expressed concern in connection with
inalienable natural rights, which can only confirm “the right
of the naked savage, because only savages have nothing
more to fall back upon than the minimum fact of their hu-
man origin, people cling to their nationality all the more des-
perately when they have lost the rights and protection that
such nationality once gave them.”!

Arendt’s reflections on the issue of stateless people de-
prived of their rights many a time lead her to a conclusion
corresponding with the essence of Heidegger’s concept of

% Ibidem, p. 416.

3t E.J. Payne: Foreword [in:] E. Burke: Reflections on the Revolu-
tion in France, London 1790, quoted after H. Arendt: Korzenie totali-
taryzmu, op. cit., vol. I, p. 417.
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dwelling. The philosopher notes, among others, that “The
first loss which the rightless suffered was the loss of the-
ir homes, and this meant the loss of the entire social texture
into which they were born and in which they established
for themselves a distinct place in the world.”? She notes that
in accordance with the sense of the classical Greek thought
“Our political life rests on the assumption that we can produ-
ce equality through organization, because man can act in and
change and build a common world, together with his equals
and only with his equals.”® It is in line not only with the thin-
king of Ancient Greeks, but also with the way of Heidegger’s
understanding of ethos. Moreover, the philosopher notes that
“The <alien> is a frightening symbol of the fact of difference
as such, of individuality as such,”* which of necessity reveals
the limits of human actions and thus puts “the alien” in the
animal realm. This conclusion allows us to reveal the Greek
core contained in Heidegger’s thought — acting within a gi-
ven territory (“looking after” it) puts himself into the fourfold,
only the existence in which makes him human. It is exactly
like the Aristotelian conviction that there is human nature
which is characterised by two basic categories: zoon logon
echon (rational animal), and zoon politikon (political animal),
while man is not able to live outside of a political community.
In his Politics he outlines a thesis that the state is a creation
of nature and man has been by nature created to live in the
state, while he who lives outside of the polis must be either
a beast or a god.*® Such an approach to humanity without

32 H. Arendt, Korzenie totalitaryzmu, op. cit., vol. I, p. 408.

3 Ibidem, p. 418.

3  Ibidem, 419

% Arystoteles: Polityka, [in:| Dzieta wszystkie, transl. L. Piotrowicz,
Wydawnictwo Naukowe PWN, Warszawa 2001, vol. 6, Book I, p. 27.
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doubt provides a solid basis for excluding whatever seems
alien in relation to free citizens covered by laws they have
themselves adopted.

A seemingly innocent conception of dwelling presented
by Heidegger, inspired by the thought of Classical Greece,
becomes particularly dangerous in the face of events which
cause migrations of people, such as forced repatriations, ex-
ile, emigration. In Arendt’s opinion “The great danger arising
from the existence of people forced to live outside the com-
mon world is that they are thrown back, in the midst of civi-
lization, on their natural givenness, on their mere differentia-
tion,” since they remain not only without citizenship, but also
without any trade, without activity which shapes the world
and provides it with meaning.*®* People deprived of their
homeland appear as a symptom of a possible move away from
civilisation since only those feature will remain which can be
expressed only in the private sphere, as “Since the Greeks,
we have known that highly developed political life breeds
a deep-rooted suspicion of this private sphere, a deep resent-
ment against the disturbing miracle contained in the fact that
each of us is made as he is—single, unique, unchangeable.
This whole sphere of the merely given, relegated to private
life in civilized society, is a permanent threat to the public
sphere, because the public sphere is as consistently based on
the law of equality as the private sphere is based on the law
of universal difference and differentiation.”®” What is more,
in the philosopher’s opinion, we are not born equal, we be-
come equal as members of a group on the strength of our
decision to guarantee ourselves mutually equal rights, and

% H. Arendt, Korzenie totalitaryzmu, op. cit., vol. I, p. 419.

3 Ibidem, p. 418.
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depriving angbody of the right prevailing on the territory
they stay in in consequence may lead and and in certain
historical period did lead first to herding them into ghettos
and concentration camps, and when no country would claim
these people — to the gas chambers.?®

Even human rights that have been enacted in order
to emancipate, include the outlaws from the very beginning
were paradoxical since they addressed an abstract human
being that does not exist in any given place. For this rea-
son they may be exercised only territorially; what is more,
they occur in a strict relation with sovereign nation-states.
Arendt concludes that even the rights of man based on law
rather than the divine commandment or historical custom,
regardless of privileges of social strata, are also attributed
to a sovereign state.* The Declaration of Human Rights acts
as a protection, but within the framework of a definite politi-
cal order it is guaranteed by the government and the consti-
tution of a given state; This, moreover, had next to nothing
to do with any material problem of overpopulation; it was
a problem not of space but of political organization. Nobody
had been aware that mankind, for so long a time consid-
ered under the image of a family of nations, had reached
the stage where whoever was thrown out of one of these
tightly organized closed communities found himself thrown
out of the family of nations altogether.*” Whoever as a result
of the figment of fate lost the government and at the same
time its legal protection, lost it not only in his own country
but at the same time in all other countries. Although interna-
tional agreement between the existing countries many a time

% Ibidem, p. 411.
¥ Ibidem, p. 404—406.
¥ Ibidem, p. 408—409.
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imposed certain difficulties, “for instance, a German citizen
under the Nazi regime might not be able to enter a mixed
marriage abroad because of the Nuremberg laws.” Howev-
er, the situation of stateless people was incomparably worse
as they found themselves “out of any legality.”*!

What is more important, Arendt notes something ex-
tremely significant: it is not backwardness, but, on the con-
trary, because there was no longer any uncivilized spot on
earth connected with the arrangement of practically all
of humanity into organized communities led to a situation
whereby millions of people were deprived of their belonging
to the communities enjoying political rights.** After World
War I, practically each political event resulted in the exclu-
sion of a new group from citizenship. Beginning with the col-
lapse of Austria-Hungary, to the expulsion of one and a half
million people by Soviet Russia, to the cancellation of natu-
ralization of Germans of Jewish descent and sending them
to concentration camps. There were such places as Vilnius
where after World War II the registered nationality of its in-
habitants was changed every year. It frequently happened
that people took refuge in statelessness in order to remain
where they were and avoid being deported to a “homeland”
where they would be foreigners.*®

Although in the 19" and 20" century it was a widespread
practice that “civilized countries did offer the right of asy-
lum to those who, for political reasons, had been persecuted
by their governments. The trouble arose when it appeared
that the new categories of persecuted were far too numerous
to be handled by an unofficial practice destined for exceptional

4 Ibidem, p. 409.
#  Ibidem, p. 412.
#  ]bidem, p. 387-388.
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cases.”* The situation of the masses of the excluded became
so absurd that since one was an exception from the norm
in a civilized country unforeseen in the law of that country,
it was frequently better to become a criminal in order to re-
gain legal protection. In this context Arendt notes that “This
is one of the reasons why it is far more difficult to destroy
the legal personality of a criminal, that is of a man who has
taken upon himself the responsibility for an act whose con-
sequences now determine his fate, than of a man who has
been disallowed all common human responsibilities.”*

6. The existential dimension of statelessness, exile, migration

Both Arendt’s diagnoses of the issue of statelessness which
may constitute efficient tools for analysing and assessing
the political reality of the 20™ century, as well as Heidegger’s
conception of dwelling understood as the fundamental char-
acteristic of being, undoubtedly bear signs of the Greek
philosophical tradition. However, both thoughts, both philo-
sophical perspectives are also focused on today’s man and
contemporary world, though on different levels of theo-
reticality, the one and the other try to find an answer or
make diagnoses as regards man entangled in the history
of the world. Therefore, combining the narrations of both
philosophers, a question should be asked: Taking into ac-
count the abovementioned theses put forth by Heidegger,
is a stateless person excluded because he does not have
the basic characteristics of being? In light of their reflections
it seems that even today it is impossible to detach oneself

#  Ibidem, p. 4009.
#  Ibidem, p. 417.
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from the Greek thinking about humanity based on belonging
to a definite political community. Does not the above state-
ment explain our everyday perception of the world and intu-
itive perception of a stateless person, a migrant, a repatriate
as a stranger — that is somebody coming from the outside,
from a different, incomprehensible world. Magdalena Sroda
notes that the perception according to the categories of “one
of ours” and “a stranger” is a part of our substantiveness,
it is in this manner that we learn and understand the world.*
Notwithstanding whether the thinking in the categories “one
of ours — a stranger” is the legacy of the Greek intellectual
tradition rooted in culture or figures necessary for politi-
cal consolidation of a community, it should not leave out
the existential weight of migration and its inseparable lack
of the sense of belonging and communion with the indig-
enous population.

Reflecting on the today’s reality through thinking in
the Greek spirit Arendt notes a threat to the contemporary
civilization: The danger in the existence of such (stateless —
K.Z.) people is twofold: first and more obviously, their ever-
increasing numbers threaten our political life, our human
artifice, the world which is the result of our common and
co-ordinated effort in much the same, perhaps even more
terrifying, way as the wild elements of nature once threat-
ened the existence of man-made cities and countrysides.*
What is interesting, the mechanism or — in other words —
social anxiety presented by Arendt includes the way of see-
ing the problem proclaimed by Heidegger: association of be-
ing with dwelling, that is in fact the affirmation of belonging

# M. Sroda, Obcy, inny, wykluczony, Stowo | obraz terytoria,

Warszawa 2020, p. 5.
4 Ibidem, p. 420.
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to land. In the early 20th century practically anyone could
become a stateless person, not only because of origin, but
also political views. What is more, in Nazi Germany a citizen
could have been deprived of citizenship even on the same
day he or she were sent to a concentration camp. In this
context, Heidegger’s linking of being with dwelling on
a concrete area where one has been born seems to give rise
to come concern. It means that outside of its native territory
man ceases to be human, the ethos by which he lives is no
longer binding. In other words, such an approach to dwell-
ing in consequence embodies man who has been stripped
of his native land, his homeland, into the living conditions
of “savages” who are ensnared in nature. Arendt notes that
“Man, it turns out, can lose all so-called Rights of Man without
losing his essential quality as man, his human dignity. Only
the loss of a polity itself expels him from humanity.”® Both
Heidegger, affirming the marriage of humanity with territory,
as well as Arendt, pointing to activity as a sense-generating
area, assume the perspective of the Greek thought. However,
Heidegger seems to focus exclusively on the existential as-
pect, ignoring the political order, which only in the context
of Arendt’s texts turns out to be indispensable to the full dis-
closure and presentation of all consequences of the former.
Analysing totalitarianisms not only from the philosophi-
cal, but also sociological, historical and politological per-
spective Arendt recognised that it is impossible to guarantee
protection of human rights in separation from a sovereign
nation-state. She also stresses that the figure of a stateless
persons was in a sense a legacy of the Minority Treaties

#  Ibidem, p. 413.
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established by the League of Nations,* which may be re-
garded as the offspring of the modern European emanci-
pation thought. As it is known, this thought was based on
the universalist narrations of the Enlightenment, such as for
example Rant’s foedus pacificum project,” i.e. such that are
based on the conviction that man is a subject constructing
sense in the world, is a pure transcendental consciousness
constituting substantiveness. Being an opponent of univer-
salist narrations, in particular Rant’s transcendentalism, Hei-
degger claimed that man is primarily a “being-in-the-world”,
the structure of sense, meanings and references, and only
them, at the point of arrival — consciousness.?! It is important
since Heidegger transfers the weight of the discourse con-
cerning occupation of a given territory onto the existential
grounds since a purely economic and legal discourse does
not solve any problems concerning migration, exile, repatria-
tion, assimilation or integration. Reducing important existen-
tial problems to the issue of social matter and living condi-
tions in the longer run does not favour any more profound
reflection on the problem of statelessness and exile, which
not only now but without doubt also in the future will con-
stitute a significant issues from not only the social but also
political and moral points of view.

4 Ibidem, p. 381-384.

% 1. Rant: Do wiecznego pokoju, [in:] Rozprawy z filoz ofii historii,
transl. M. Zelazny, T. Rup$, D. Pakalski, A. Grzeliniski, Wydawnictwo
Antyk, Kety 2005, p. 175.

1 A. Przylebski: Hermeneutyczny zwrot filozofii, WN UAM, Poz-
nan 2005, pp. 127-133.
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7. Conclusion

The article presents how Heidegger regarded dwelling,
which he convincingly linked with being. The explication
of this unobvious relationship between man and the terri-
tory he occupies reveals the importance of the sphere which
is especially nowadays treated as trivial. It turns out that this
domain which apparently does not give any greater meaning
to human life many a time defines the essence of being, and
actually makes man human since it allows him to “be”. Be-
ing (also with things) founded by “building” and “nurturing”,
that is dwelling is equivalent to giving meaning to the world,
i.e. participation in the community of people. It is important
since for Heidegger the combination of belonging to earth
with being not only constructs sense, but is also is a special
relationship with the constitution of the subject.>

The presentation of Heidegger’s conception as compared
with Arendt’s figure of a stateless person even more power-
fully shows the existential, and in consequent ethical aspect
of the issue of space occupied by man. In Arendt’s opinion
people gain equality by co-acting with their equals. Stateless
people, refugees, migrants are naturally excluded from such
sense-generating activity as by losing their homes and oc-
cupations they also lost the social communities in the midst
of which they used to function. In accordance with Hei-
degger’s and Arendt’s thesis, due to uprooting they are un-
able to shape the world, give it some sense and co-create for
it the legally sanctioned rules to be followed in their con-
duct. What’s worse, even human rights are applicable and

2 See St. Lojek, Hermeneutyczna koncepcja podmiotu Martina
Heideggera, “Analiza i Egzystencja” 40 (2017), pp. 6-8.
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sanctioned only in a strict relationship with the nation-state.
In other words, to enjoy legal protection guaranteed by hu-
man rights an individual must have a country which would
enforce those rights.

The juxtaposition of the above philosophical perspectives
revealed the fact that the issues concerning refugees, mi-
grants, repatriates, assimilation are associated not only with
legal or economic, but existential aspects. At present, when
the issues linked with broadly conceive statelessness are be-
coming a pressing political and social problem, which will
undoubtedly have it consequences in the future, it is impor-
tant to realise the complexity of the above outlined prob-
lem, its existential and ethical dimension. The way in which
we recoghise man’s existence in the context of the space
within which he dwells may be directly translated onto our
attitude to people forced to settle on a foreign land.
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1. Introduction
1.1. Scope of the issue

The aim of the analysis is to present the evolution of con-
struction law in the period of the Second Republic of Poland
as one of the tools of the broadly understood policy of the then
Polish State. The basic research problem is the rationaliza-
tion of regulations enabling effective spatial policy. A ration-
al and effective spatial policy is understood as the process
of spatially planning the development of cities and settle-
ments, subordinated to the most effective use of resources
(i.e. land, landscape, technical infrastructure) and taking into
account a fair distribution of spatial development costs, but
also profits from its implementation.

The article focuses primarily on construction law and re-
lated regulations. Typically, technical issues related to town
planning, architecture and construction are of secondary im-
portance. As an element indirectly related to spatial policy,
regulations supporting housing construction have been also
discussed, including the financial tools for controlling and
supporting this construction.

The issues of the evolution of construction law in the pe-
riod of the Second Polish Republic have been discussed spo-
radically so far, and most of the works on this subject are
of a contributory nature.! The book by Czestaw Krawczak
from the 1970s is the only one that deals directly with the his-
tory of Polish building codes in a cross-sectional manner.?
On the other hand, the issue of construction law as a tool

' Bratkowski (2013); Smarz (2018)
2 Rrawczak (1975)
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of state policy has never been the subject of scientific re-
search in Poland so far.

1.2. General conditions of rational spatial policy

The order and harmony of public space, and thus sine
qua non - of buildings, is an emanation and a visible sign
of the general order in the state. For this reason, the issues
of spatial development management should also be a sub-
ject of political science studies. The way of regulating and
controlling buildings stems from the mutual relationship
between private and public law - it depends on the level
of autonomy of the two spheres: the power of the state and
the power resulting from ownership (private property).

The spatial development control policy (construction), like
any public policy, should be guided by the common good
(bonum publicum), which in this particular case means:

1. Efficient management of resources, construction areas

as well as existing buildings and infrastructure;

2. Financial co-responsibility of private entities (prop-
erty owners) and public entities (local governments,
the state) for spatial development;

3. Support for new construction by the state and lo-
cal authorities.

Only the combined application of these principles can
produce satisfactory results from the perspective of the de-
velopment policy of the state.

After the partitions, the Second Polish Republic inherited
not only diversified construction laws, but also a heterogene-
ous system of spatial development planning.® Although in all

Kumianiecki (1914); Rozwazania nad rzadowym projektem
ustawy budowlanej; KRrawczak (1975): 117.
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the partitioning countries, the construction of roads and utili-
ties (technical infrastructure) was the responsibility of local
governments and / or the state. However, e.g. in Prussia, pri-
vate participation was required in the costs of implement-
ing public goals related to, among others, the establishment
of new parks, streets and squares. On the other hand, the tech-
nical underdevelopment of the territories annexed by Rus-
sia, which accounted for almost 70% of the area, contributed
to the perception of Poland as a backward country, without
roads and infrastructure - a “wooden” country on the out-
skirts of Europe. This fact significantly weakened the image
of the reborn Republic of Poland, which was particularly un-
favorable in the context of cultural diversity within Poland
and the hostility, or at least distrust of the vast majority of na-
tional minorities in the State.* Therefore, the reconstruction
of the country, its modernization and development, in the first
place, required improvement of building regulations, espe-
cially in the lands of the former Russian partition. In this
way, the reform of construction law served to build the im-
age of Poland as an orderly, ergo strong and stable country.
However, at the beginning of the independent Republic
of Poland, the focus was not on unifying, but rather on im-
proving the existing regulations left behind by the partition-
ing powers.® That is why the new, uniform and nationwide
act on construction and urban planning was being pre-
pared in Poland for several years, but it was only introduced
by President MoScicki at the beginning of 1928.° Its aim was,

*  Krawczak (1975): 118-119.

5 Szymkiewicz (1925)

®  Ordinance of the President of the Republic of 16 February
1928 on Construction Law and Development of Housing Estates (Journal
of Laws of 1928, No. 23, item 202) [hereinafter: Construction Law 1928|
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on the one hand, to unify construction law in the territory
of the united Republic of Poland, and on the other, to adapt
the regulations to the changing conditions of the present day.
The 1928 Act was amended several times, but the biggest
changes were made in 1936.” The scope of these changes was
so extensive that in 1939 a new consolidated text of the Ordi-
nance of the President of the Republic of Poland on construc-
tion law and housing development was announced.? These
regulations functioned with some changes until the begin-
ning of the 1960s, which meant that according to them,
the country was rebuilt not only after World War I, but also
after World War IL

2. Rational management of resources
2.1. Organizing public space
The issue of prime importance at the dawn of the Second

Polish Republic was the reconstruction of the war damage
and the fight against spatial chaos, especially in the small

" Ordinance of the President of the Republic of 3 December

1930 amending the Ordinance of the President of the Republic of 16 Feb-
ruary 1928 on Construction Law and Development of Housing Estates
(Journal of Laws of 1930, No. 86, item 663) [hereinafter: Construction
Law 1930]

Act of 14 July 1936 amending the Ordinance of the President
of the Republic of 16 February 1928 on Construction Law and Devel-
opment of Housing Estates (Journal of Laws of 1936, No. 56, item 405)
[hereinafter: Construction Law 1936]

¢ Announcement of the Minister of the Interior of 28 Febru-
ary 1939 on the publication of the consolidated text of the Ordinance
of the President of the Republic of 16 February 1928 on Construction
Law and Development of Housing Estates (Journal of Laws of 1939,
No. 34, item 216) [hereinafter: Construction Law 1939]
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towns of the former Russian partition. Before the introduction
of new construction law, in 1927 the Polish President issued
a legal act whose main objective was to solve the problem
of the shortage of housing and general low quality of living ar-
eas in Poland.’ For the sake of order and proper use of scarce
resources, the ordinance «on the expansion of cities» intro-
duced firm restrictions, including expropriation of undevel-
oped or insufficiently developed land as well as unfinished
buildings and buildings in danger of collapsing.'® It should be
remembered that the possibility of expropriating real estate
in poor technical condition has its roots in Roman law and
is justified by the general principle of good use of property.'
Initiation of the expropriation procedure was possible only
when all administrative measures ordering the construction,
renovation or demolition and re-erection of new buildings
had been exhausted.

For the purpose of organizing space and rational manage-
ment of resources, a new cadastral tax, which was aimed
to supply the State Fund for Reconstruction Cities was levied.'?
The tax, amounting to a maximum 1% of the property value,
covered all unbuilt or “insufficiently developed” private plots
suitable for development and located on the areas covered
by the development plan.'® Unfortunately, the aforementioned

% Ordinance of the President of the Republic of 22 April 1927 on
the Expansion of Cities (Journal of Laws of 1927, No. 42, item 372) [here-
inafter: Ordinance on the Expansion of Cities 1927]. Garwicz, Probst
(1936): 431-437

10 Ordinance on the Expansion of Cities 1927: Art. 6; See: Rrawc-
zak (1975): 120.

" Dominczak (2007): 18-22

2° Ordinance on the Expansion of Cities 1927: Art. 24

3 In the soon-to-be-issued executive regulation, the basic tax rate
was set at 0.5%. The exception was taxation of building plots located
in centers of cities of more than 15,000 inhabitants, where the maximum
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fund was discontinued at the beginning of 1936, and the tax
on undeveloped plots followed right behind.™*

The ordinance of 1927 on the expansion of cities was
amended several times and finally in 1936 a consolidated text
was announced.”® Despite departing from many of the origi-
nal assumptions, the right to expropriate poorly built-up or
undeveloped real estates in cities was retained.'® Moreover,
in 1937, the government issued one more ordinance aimed
at unifying the housing support policy.!” At the same time,
such terms as “bigger city”, “housing cooperative”, “small
apartment” or “workers’ house” were coined.'®

rate had to be applied. See: Ordinance of the Minister of the Treas-
ury of 3 November 1927 in communication with the Minister of Public
Works, Interior and Agricultural Reforms on implementation of the Or-
dinance of the President of the Republic of 22 April 1927 on the Expan-
sion of Cities (Journal of Laws of 1927, No. 106, item 913), § 29. See:
Garwicz, Probst (1936): 438—441

4 Decree of the President of the Republic of 14 January 1936 on
the amendment of the Ordinance of the President of the Republic
of 22 April 1927 on the Expansion of Cities (Journal of Laws of 1936,
No. 3, item 9): Art. 2

5 Announcement of the Minister of the Treasury of 22 Janu-
ary 1936 on the publication of the consolidated text of the Ordinance
of the President of the Republic of 22 April 1927 on the Expansion of Cit-
ies (Journal of Laws of 1936, No. 10, item 107) [hereinafter: Ordinance
on the Expansion of Cities 1936]

16 Ordinance on the Expansion of Cities 1936: Art. 6
Ordinance of the Minister of the Treasury of 9 April 1937 in agree-
ment with the Minister of the Interior and the Minister of Agriculture and
Agricultural Reforms on implementation of the Ordinance of the Presi-
dent of the Republic of 22 April 1927 on the Expansion of Cities (Journal
of Laws of 1937, No. 34, item 267)

8 Jbidem: Art. 13

17
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2.2. Planning and control of spatial development

In general terms, namely regarding supervision and regula-
tion of new construction, the law of 1928 mandated cities
and towns to prepare so-called development plans.'”” Creat-
ing new plots in cities, which means actually spatial develop-
ment, was made possible by implementation of the develop-
ment plan only in three cases:

a) on the basis of an approved subdivision plan;

b) by consolidation of undeveloped plots and land unsuit-
able for development;

e) by joining defectively built-up plots (transformations).°

Similarly, creation of municipal streets, roads, squares
and all areas intended for public use could take place only
under an approved development plan.”! The plans were di-
vided into the general and detailed category. The former had
the character of a functional disposition, although it also con-
tained references to typology and defined the form (profile)
of thoroughfare corridors.?> The detailed plans contained
more precise information, including built-to-lines.

The construction law of 1928 adopted very simple and
understandable rules for shaping buildings, most of which
took into account the best practices found in the regulations
of the partitioning states. The minimum width of streets was
set at 12 meters, with the exception of the main thorough-
fares, which were supposed to be no less than 18 meters

19 Construction Law 1928: Art. 7
2 Ibidem: Art. 3

2 Ibidem: Art. 4

22 Ibidem: Art. 10
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wide.?* 25% of each plot of land had to be left free of build-
ings.?* The height of typical buildings could not exceed 22 me-
ters and could not be greater than the width of the street on
which they were located.?® The rules foresaw minor excep-
tions depending on the location and / or function of the build-
ings. In terms of caring for public order and the image
of the State, there were also seemingly secondary issues, such
as the issue of separating the public and private spheres, i.e.
the fencing of private plots adjacent to public areas, which
was not neglected when creating construction law.*®

The act completely prohibited the so-called wild-type
subdivision: “The division of construction sites not owned
by the State or municipalities |...] may only be made on the ba-
sis of an approved subdivision plan.”** Originally, construc-
tion sites were considered to be “areas within housing estates,
covered by a legally valid development plan or recognized
by the authority approving municipalities as construction
sites,”®® and then (from 1936), de facto all private land locat-
ed “within the administrative boundaries of municipalities.”*
In practice, due to the need to separate streets, the subdivision
of larger areas required a development plan because this was
the sole basis for delimiting public roads.** The local adminis-
tration (municipality) was obliged to prepare an appropriate

#  Ibidem: Art. 13—-14

% ]bidem: Art. 176

% Ibidem: Art. 181-182

% Ordinance of the Minister of the Interior of 16 March 1938 on
Separating Plots and Estates (Journal of Laws of 1938, No. 21, item 182)

27 Construction Law 1928: Art. 52

% Ibidem: Art. 53

»  Construction Law 1936, Art. 52 letter a). At that time, rural ar-
eas - to a limited extent - were also included in the category of areas
the subdivision plans of which required approval .

¥ Construction Law 1928: Art. 56
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design and geodetic studies, as well as equip development
areas with technical infrastructure.

As a rule, responsibility for spatial development rested
on the municipalities, but the act confirmed the significant
role of state administration (starosts, voivodes) in this pro-
cess as the authorities responsible for the general order
in the State. First of all, municipalities were given the right
to establish additional rules and building conditions in local
regulations, which were supposed to counteract irrational de-
velopment and speculative land management.’’ The spatial
order and better use of resources could be achieved, for ex-
ample, by prohibiting erection of residential buildings in un-
finished streets in cities, or by setting the minimum permis-
sible height of buildings. The orders and restrictions could
include guidelines on the dimensions of streets, the size and
method of arranging courtyards, shaping the facades, roof-
ing, types of fences, and even specific conditions for spaces
intended for people.*?

After a subdivision plan had been prepared and approved,
the municipality and the State had the right to expropria-
tion of land intended for public purposes (transport, pub-
lic utility buildings, green areas, sports and recreation, etc.).*®
The owners whose rights had been infringed upon were en-
titled to compensation, but only in cases where the rights (vi-
olated by e.g. the prohibition of building) had really existed
and were not “potential” at the time the plans were adopted.
The claims expired after three years.**

3t Ibidem: Art. 20, Art. 410 points 1-3
32 Ibidem: Art. 408 point 9

3 Ibidem: Art. 43 letter a)

¥ Ibidem: Art. 47
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Despite the large (and increasing after 1926) state control,
local governments retained their autonomy and great pow-
ers in the field of spatial development planning throughout
the history of the Second Polish Republic. The municipalities
had the right to tighten the statutory provisions to a very large
extent. Apart from the described issues concerning the struc-
ture or dimensions of buildings, the municipalities could in-
troduce inspections and even impose the obligation to obtain
building permits in cases not provided for by the act (sic)*.

De jure local regulations were issued by government
administration, namely the Minister of Public Works
in agreement with the Minister of the Interior, at the request
of the magistrate (in Warsaw) or the voivode (in other cities),
based on the resolutions of municipal self-governing bod-
ies (councils) .** Moreover, when there was a need to estab-
lish local regulations in the absence of relevant resolutions
passed by a council, the government could issue local regu-
lations on its own.*” Construction law also made it possible
for the Minister of the Interior (in Warsaw) or the voivode
(in other cities) to order a kind of alternative implementation
of the development plan in the municipality, which evaded
this obligation and charged the municipality with the related
costs.*

% Ibidem: Art. 410point 10

% Ibidem: Art. 415. After 1936 and the general reform of the cen-
tral government, this power was vested in the Minister of the Interior,
who could delegate it to voivodes.

3 Construction Law 1928: Art. 416

3 Ibidem: Art. 24
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2.3. Political and military conditions

The biggest, or I dare even say revolutionary, changes con-
cerning construction and spatial planning in Poland resulted
from the changing political situation in Europe and inten-
sive development of the war effort. However, these changes
were not fully implemented in practice because of the out-
break of WWIL. In 1938, probably in response to the course
of the Spanish Civil War, the Council of Ministers issued
an ordinance on the preparation of anti-aircraft and anti-gas
defense during peacetime regarding regulation and develop-
ment of housing as well as public and private construction.*
The use of air force on an unprecedented scale by both
sides of the conflict in Spain was widely discussed around
the world. The war began on 18 July 1936, but the greatest
intensity of air raids on big cities, both on the republican
and national side, intensified in mid-1937. The course of air
operations, and in particular the devastating effects of using
high-explosive and incendiary bombs in densely built areas,
highlighted the problems of ensuring safety in cities.
Therefore, the effect of the regulation was to significantly
intersperse urban development with green areas.* The mini-
mum width of streets was increased by half, i.e. to 18 me-
ters, and in the case of main thoroughfares - to 60 meters.*!
A very important, also from the point of view of combating

¥ Ordinance of the Council of Ministers on the preparation of an-
ti-aircraft and anti-gas defense during peacetime regarding regulation
and development of housing as well as public and private construction
(Journal of Laws of 1938, No. 32, item 278), [hereinafter: Ordinance on
the Preparation of Anti-aircraft Defense 1938|

#  Ordinance on the Preparation of Anti-aircraft Defense 1938,
§8 section 1), §9. Szymkiewicz (1938): 125-148

“ Ibidem: §4, §6 section 1) point 1)
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chaotic subdivision, a prohibition was introduced to create
cul-de-sacs (dead-end streets).*> The possibility of building
on plots was significantly reduced, since they could now be
built up to a maximum of 45% of their area.** There was also
a minimum distance between the buildings on the plot set
at 10 meters. The rules formulated in this way de facto led
to a gradual elimination of habitable outbuildings.**

The regulation - for obvious reasons - could not have had
a major impact on urban development in the Second Pol-
ish Republic. For unknown reasons, its provisions were not
included in the consolidated text of the law written in 1939.
The practical effects of the application of the regulation man-
ifested themselves only to a limited extent in some forms
of housing from that period, especially in large cities.*

The last amendment to the building and spatial regula-
tions took place on 25 August 1939, when President Mo$cicki
issued a decree changing the construction law.** The rea-
son was undoubtedly the preparations for the coming war,
but the decree provided, inter alia, a significant relaxation
of regulations regarding qualifications for construction
management during war. In addition, it took into account
the “requirements of the state’s defense needs,” in particular

2 I]bidem: §7

# In residential districts it was even less: 35% for compact devel-
opment and only 25% for scattered development. See: Ordinance on
the Preparation of Anti-aircraft Defense 1938: §20(1). For comparison:
at that time construction law in Poland allowed up to 75% of the plot
area to be built. (Construction Law 1928: Art. 176)

#  Ordinance on the Preparation of Anti-aircraft Defense 1938: §23

% Dominczak, Zagula (2016): 143

% Decree of the President of the Republic of 25 August 1939 on
the amendment of the Ordinance of the President of the Republic on
Construction Law and Development of Housing Estates (Journal of Laws
of 1939, No. 77, item 514)
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the dispersion of buildings (sic) when drawing up develop-
ment plans.*

3. Shared responsibility of private entities

In addition to the possibility of expropriation for public pur-
poses, the Act of 1928 provided for the optional possibility
of charging property owners with the costs of building road
infrastructure in urban areas. After the approval of the plot
and development plan, the owners of newly created plots
did not have to wait for the street to be built by the munici-
pality and had the right to arrange the streets on their own
in accordance with the rules adopted in a given municipality
and under its control.*® The municipal council could bur-
den the owners of adjacent plots and, in special cases, also
the owners of other real estates who “acquire special ben-
efits as a result of arranging the street or streets, square or
squares” with the costs of the so-called “first arrangement
of a street” and squares of up to 20 meters in width.** Com-
bined with the absence of exceptions and territorial desig-
nations (e.g. the place of the actual residence of the owner
or the nature of ownership), it allowed to force those who
benefited from it to participate in the costs of infrastructure.
The aforementioned expenses included the costs of land,
road and pavement construction, lighting, as well as water
mains and sewerage systems.

The purpose of the above described mechanism was
primarily to relieve local governments of the costs of in-
frastructure construction at the first stage of creating new

4 Ibidem: Art. 1
%  Construction Law 1928: Art. 64
¥ Ibidem: Art. 174; Garwicz, Probst (1936): 96
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neighborhoods. Municipalities were obliged to take over
streets built at private expense if buildings along them ex-
ceeded 1/3 of the total length of the planned frontages on
both sides.*® In such cases, local covernments had to cover all
costs of their construction incurred by private owners.

The principles of sharing responsibility among own-
ers in the spatial development process were significantly
changed by the aforementioned amendment to the construc-
tion law of 14 July 1936. It introduced the obligation of direct
participation of private entities in the cost of creating devel-
opment plans. From that time on, the cost of creating plans
for plots exceeding 10,000 m? (1 ha) had to be borne by their
owners.’’ The amendment also specified the rules for al-
locating the costs of constructing streets. The principles
of transferring the costs of arranging streets and squares for
public transport were detailed and expanded. These costs
could be transferred by a municipality, in whole or in part,
onto the owners of the adjacent plots, “taking into account
the benefits the owners gained as a result of arranging a street
or square, and were dependent on the way of development
and its density, as well as the nature of the street or square.”
Moreover, the entities that could be charged with the con-
struction costs, besides the property owners, also included
“owners of enterprises or equipment located on these plots.” 3
Therefore, it did not exclude temporary buildings, machines
or even parked vehicles (sic).

% Construction Law 1928: Art. 66

51 In the cities located at sea ports, i.e. in Gdynia, Wtadystawowo,
Puck and Hel, the limit was twice smaller: 2 ha (5000 m?). Construction
Law 1936: Art. 37 sections 3—4

52 Construction Law 1936: Art. 174 sectiopn 2letter a)

5 Ibidem: Art. 174 section 2 letter b)
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In 1936, the scope and method of participation of private
entities in the costs of road construction in the areas of existing
settlements were partially changed and the technical parame-
ters of any infrastructure that was the subject of a potential cost
transfer were detailed.** The 20-metre-wide limit for the costs
of the first arrangement of streets and squares, applicable since
1928, did not apply to new estates, when the plan covered
“an area of at least one hectare.” Then, “the authority appoint-
ed to approve the subdivision plan [city boards, poviat depart-
ments| could mandate the owners of this area to arrange streets
and roads at their expense, as well as squares and parks intend-
ed for public use, in the way determined by the authority in ac-
cordance with the development plan.”® The total area of such
plots, however, could not exceed 25% of the area of building
plots provided for in the subdivision plan or 35% of the total
area of these plots, where the latter exceeded 15 hectares.*”

%  I]bidem: Art. 174 section 3.

% In the cities located at sea ports at least /2 hectare. See: Construc-
tion Law 1936: Art. 64 section 1

% Construction Law 1936: Art. 64, section 1

The way of description resulted in the de facto higher limit, and
the 25% coefficient was used when the subdivision plan covered up
to 18.75 hectares.

TA = total area of the subdivided area

PA = area of plots designated in the subdivision plan

PS = area of public land (public space)

TA = PA + PS If PA < 15 hectares, than:

TA =15 ha + 25% * 15 ha = 15 ha + 3.75 ha

TA = 18.75 ha

If PS = 25% of PA, than TA = PA + 0.25*PA, so: TA = 1.25PA and PA
= 0.8TA Because TA = PA + PS, than PS = TA — PA, so: PS = TA — 0.8TA
and PS=0.2TA

As one can see, due to the method of defining, in practice the max.
20% of the land of area from 1 to 15 hectares and max. 26% of the land
of area over 15 hectares could be designated for public use.
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The owners were also burdened with the obligation to
keep the public areas organized by them “in a condition
that is fit for use.”® On the other hand, the municipality was
obliged to take over and continue to maintain private streets
and squares without compensation, after developing at least
1/3 of the plots created as a result of subdivision, and not 1/3
of the length of the plots’ frontages, as previously.>

In order to prevent speculation, the transfer to third parties
of the ownership of plots created as a result of subdivision
was prohibited before the arrangement of streets, squares and
parks for which the owner was obliged to arrange the facili-
ties.®® The resolution of the municipal council on the sharing
of the costs of construction of streets and squares had to be
approved by the starost or provincial governor (voivode).

Unfortunately, the rules of sharing the road construction
costs adopted in 1936 turned out to be difficult to enforce
and encountered social resistance. Probably for this reason,
the following year the Minister of the Interior issued two or-
dinances, which significantly eased the obligation of private
owners to participate in the costs of repairing and building
roads in the areas of existing housing estates, which result-
ed from Art. 174 of the construction law (“the first arrange-
ment of a street”).®’ The value of the regulation was the first

% Construction Law 1936: Art. 66

% ]bidem: Art. 67

% Jbidem: Art. 64 section 5)

® Ordinance of the Minister of the Interior of 10 June 1937 on
Easing the Obligation of Bearing Costs of Arrangement of Streets and
Squares as well as Reducing and Postponing Payments on this Account
(Journal of Laws. of 1937, No. 46, item 351)

Ordinance of the Minister of the Interior of 15 July 1937 on the Ob-
ligation of Property Owners’ Participation in Covering the Costs of Re-
placing a Hardened or Paved Surface of Streets and Squares with a Sur-
face of an Improved Material (Journal of Laws of 1937, No. 55, item 436)
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definition of the intensity of development (floor-area ratio)
in Polish law and designating the degree of participation of pri-
vate entities in the costs of infrastructure dependent on it.*

4. City development and housing support

From the beginning of the Second Polish Republic, the State
pursued a policy of supporting new development. The most
acute problem was the reconstruction of towns and villages
after the war damage, especially in the eastern provinces,
and this was the purpose of the first legal acts concerning
development.®® Therefore, the building law of 1928 was pre-
ceded by several legal acts aimed at organizing and support-
ing the “development of cities.” In practice, it meant sup-
porting housing construction, although the first law in this
regard, which in 1922 introduced a 15-year period of exemp-
tion from property taxes, concerned the construction, exten-
sion and reconstruction of all (sic) “residential, commercial
and industrial” buildings. **

In 1927, in the regulation “on the development of cities”
mentioned earlier, when discussing the issue of rational re-
source management, two special purpose funds were cre-
ated: the State Construction Fund and the State Fund for
Urban Development.®® Their task was primarily to sup-
port broadly understood housing construction. The State

[hereinafter: Ordinance on the Obligation of Property Owners’ Partici-
pation in Covering the Costs of Replacing of the Surface of Streets 1937|
2 Ordinance on the Obligation of Property Owners’ Participation
in Covering the Costs of Replacing of the Surface of Streets 1937: §2, §4
6 Rrawczak Cz. (1975): 117-118.
#  Act of 22 September 1924 on Reliefs for New Buildings (Journal
of Laws of 1924, No. 88, item 786)
% Ordinance on the Expansion of Cities 1927: Art. 15
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Construction Fund was used to grant short-term loans, and
its operation was financed, inter alia, by the State Fund for
Urban Development, created from part of the revenues from
the real property tax and the aforementioned special tax on
construction sites.®® In terms of indirect support, a number
of exemptions and reductions have also been introduced, in-
cluding the most important ones as follows:

e Exemptions from stamp duties;
e 10-year exemption from tax on income from rent-

ing apartments in newly built or expanded residen-
tial buildings;

e Possibility to deduct the costs incurred by the construc-
tion of residential houses from income for up to 5 years
after completion, which was introduced for a period
of 8 years;*’

¢ Exemption from municipal taxes for building materials
intended for housing purposes.®®

The provisions of the ordinance of 1927 were partially
consumed by the Act of 1928, but the efforts to financially
support construction activity initiated in 1922 were continued
in the following years.®” In 1933, a new law on construction
allowances was introduced, which further expanded the pos-
sibilities of supporting construction activities.” The 15-year

%  Ibidem: Art. 23-24

% Ibidem: Art. 33

% Ibidem: Art. 34

% QOrdinance of the President of the Republic of 12 September
1930 on Tax Reliefs for New Buildings (Journal of Laws of 1930, No. 64,
item 508)

" Act of 24 March September 1933 on Reliefs for New Buildings
(Journal of Laws of 1933, No. 22, item 173)
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exemption for new buildings (which also included extensions
and superstructures) from all property taxes was maintained.
The income tax exemption from the rental of flats in new
buildings was extended for a period half longer than the pre-
vious one, i.e. up to 15 years. The possibility of deducting
the costs of building residential houses from income was also
maintained. In 1938, the last change in the regulations on
financial support for construction took place, when construc-
tion allowances were incorporated into a completely new
law on investment allowances.™

5. Conclusion

The state policy regarding construction law and spatial de-
velopment in the Second Polish Republic was consistently
aimed at making the construction process orderly, rationally
increasing the supply of residential areas and forcing those
owners of real estate who benefited from it to be respon-
sible for spatial development. In the latter case, it was not
only about a fair distribution of costs, but above all about
relieving the municipalities for which the costs of building
infrastructure, given the enormity of other public tasks, were
difficult to bear. Less systematic efforts were made to force
rational management of the resources which were located
within the boundaries of cities and settlements. A serious
mistake was the abandonment - after only 8 years of opera-
tion - of the idea of additional, “punitive” taxation of undevel-
oped plots in cities.

71

Act of 9 April 1938 on Investment Reliefs for New Buildings
(Journal of Laws of 1938, No. 26, item 224), Art. 2434
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As a result of the evolution of Polish construction law
which lasted just over a decade, the spatial planning system
at the end of the Second Polish Republic was based on four
basic principles:

1. Land subdivision, i.e. division of real estate into new
building plots, possible only under development plans
and / or subdivision approved by the municipality /
state;

2. Property owners (and developers) must participate
in the cost of road construction and technical infra-
structure;

3. Owners of real estate in areas of new development
must transfer part of the land for public purposes free
of charge;

4. Tax incentives for the construction industry, in parti-
cular for new housing in cities are an integral part
of the planning.

It should also be emphasized that the State plays a major
and de facto decisive role in the spatial development manage-
ment process in the Second Polish Republic. State adminis-
tration bodies, and in particular starosts as part of the super-
vision over municipalities, enjoyed broad rights as regards
planning initiative, including the right of substitute imple-
mentation of development plans. So it was supervision sup-
ported by real legal tools. The state not only initiated chang-
es through legislation, but actively participated in the process
of spatial development planning.

Summarizing the changes in the regulations on town plan-
ning and construction that took place in the years 1928—-1939,
it should be stated that the concept of spatial development
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planning of the Second Polish Republic presented itself
as a coherent and rational system, constituting an integral
whole with the general development policy of the state.
Therefore, the experience from this period should be widely
used during work on the reform of spatial and housing pol-
icy in Poland.
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